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AMENDMENTS TO FEDERAL FOOD, DRUG, AND 
COSMETIC ACT 


FRIDAY, JUNE 29, 1956 


Houser or REPRESENTATIVES, 
HEALTH AND SCIENCE SUBCOMMITTER, 
OF THE COMMITTEE ON INTERSTATE 
AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met at 10 a. m., Hon. J. Percy Priest (chairman) 
presiding. 

The Cuatrman. The subcommittee will come to order. 

The subcommittee is meeting this morning to hear testimony on 
4 different bills; 1, a bill by Mr. Boyle of Illinois, H. R. 4785, to fix 
a maximum standard of 3.5 percent butterfat for whole milk; another 
bill, by our committee colleague, the gentleman from Maine, Mr. 
Hale, H. R. 9547, to amend the Food and Drug Act to simplify pro- 
cedures; another bill by our colleague, Mr. Rogers of Texas, H. R. 
9725, to label ice cream and milk products, and a bill by our colleague, 
Mr. Klein of New York, H. R. 10519, to amend the Food and Drug 
Act with regard to the disposition of certain imported articles which 
have been seized and condemned. 

(The bills referred to are as follows :) 


[H. R. 4785, 84th Cong., 1st sess.] 


A BILL To require the Secretary of Health, Education, and Welfare to fix a minimum 
standard of 3.5 per centum butterfat for whole milk 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of Health, Education, 
and Welfare shall exercise his authority under section 401 of the Federal Food, 
Drug, and Cosmetic Act to fix a definition and standard of identity for whole 
milk which shall provide that whole milk shall contain not less than 3.5 per 
centum butterfat. 


[H. R. 9547, 84th Cong., 2d sess.] 


A BILL To amend section 701 of the Federal Food, Drug, and Cosmetic Act so as to simplify 
the procedures governing the prescribing of regulations under certain provisions of such 
Act, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S. C., sec. 241) is amended by striking out “(a)” where 
it appears after “Sec. 401.”, and subsection (b) of such section is repealed. 

Sec. 2. Section 701 (e) of such Act (21 U. 8. C., sec. 371 (e)) is amended to 
read as follows: 

““(e) (1) Any action for the issuance, amendment, or repeal of any regula- 
tion under section 401, 403 (j), 404 (a), 406 (a) or (b), 501 (b), 502 (d) or (h), 
504, or 604, of this Act shall be begun by a proposal made (A) by the Secretary on 
his own initiative, or (B) by petition of any interested person, showing reason- 
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able grounds therefor, filed with the Secretary. The Secretary shall publish 
such proposal and shall afford all interested persons an opportunity to present 
their views thereon, orally or in writing. As soon as practicable thereafter, 
the Secretary shall by order act upon such proposal and shall make such order 
public. Except as provided in paragraph (2), the order shall become effective at 
such time as may be specified therein, but not prior to the day following the last 
day on which objections may be filed under such paragraph. 

(2) On or before the thirtieth day after the date on which an order entered 
under paragraph (1) is made public, any person who will be adversely affected by 
such order if placed in effect may file objections thereto with the Secretary, 
specifying with particularity the provisions of the order deemed objectionable, 
stating the grounds therefor, and requesting a public hearing upon such ob- 
jections. Until final action upon such objections is taken by the Secretary under 
paragraph (3), the filing of such objections shall operate to stay the effectiveness 
of those provisions of the order to which the objections are made. As soon as 
practicable after the time for filing objections has expired the Secretary shall 
publish a notice in the Federal Register specifying those parts of the order 
which have been stayed by the filing of objections and, if no objections have 
been filed, stating that fact. 

(3) As soon as practicable after such request for a public hearing, the Sec- 
retary, after due notice, shall hold such a public hearing for the purpose of re- 
ceiving evidence relevant and material to the issues raised by such objections. At 
the hearing, any interested person may be heard in person or by representative. 
As soon as practicable after completion of the hearing, the Secretary shall by 
order act upon such objections and make such order public. Such order shall 
be based only on substantial evidence of record at such hearing and shall set 
forth, as part of the order, detailed findings of fact on which the order is based. 
The Secretary shall specify in the order the date on which it shall take effect, 
except that it shall not be made to take effect prior to the ninetieth day after its 
publication unless the Secretary finds that emergency conditions exist necessitat- 
ing an earlier effective date, in which event the Secretary shall specify in the 
order his findings as to such conditions.” 

Sec. 3. In any case in which, prior to the enactment of this Act, a public 
hearing has been begun in accordance with section 401 of the Federal Food, Drug, 
and Cosmetic Act upon a proposal to issue, amend, or repeal any regulation con- 
templated by such section, or has been begun in accordance with section 701 (e) of 
such Act upon a proposal to issue, amend, or repeal any regulation contemplated 
by section 403 (j), 404 (a), 406 (a) or (b), 501 (b), 502 (d), 502 (h), 504, or 604 
of such Act, the provisions of such section 401 or 701 (e), as the case may be, as 
in force immediately prior to the date of the enactment of this Act, shall be ap- 
plicable as though this Act had not been enacted. 





[H. R. 9725, 84th Cong., 2d sess.] 


A BILL To provide for the labeling of ice cream, fluid milk, and fluid milk drinks, and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 301 of the Federal Food, Drug, 
and Cosmetic Act, as amended (21 U. S. C. 331), is amended by adding the 
following new paragraph: 

“(o) The retail sale or offering for sale at retail of ice cream, fluid milk, 
or fluid milk drinks in bottles, cartons, or other packaged form unless such 
bottles, cartons, or other containers shall be clearly and conspicuously labeled 
to show the minimum butterfat content of such ice cream, fluid milk, or fluid 
milk drink. Wherever the name of the food appears conspicuously on the label, 
the statement of minimum butterfat content shall immediately and conspicuously 
precede or follow such name.” 





(H. R. 10519, 84th Cong., 2d sess.] 


A BILL To amend section 304 (d) of the Federal Food, Drug, and Cosmetic Act, with respect 
to the disposition of certain imported articles which have been seized and condemned 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, subsection (d) of section 304 of the 
Federal Food, Drug, and Cosmetic Act, as amended (21 U. S. C. 334 (d)), is 
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hereby amended by inserting immediately before the last sentence thereof a new 
sentence as follows: “If the article was imported into the United States and 
the person seeking its release reasonably establishes (1) that the adulteration, 
misbranding, or violation did not occur after the article was imported, and (2) 
that he had no cause for believing that it was adulterated, misbranded, or in 
violation before it was released from customs custody, the court may permit 
the article to be delivered to the owner for exportation in lieu of destruction 
upon a showing by the owner that all of the conditions of section 801 (d) can 
and will be met: Provided, however, That where such exportation is made to 
the original foreign supplier, then (1) and (2) of section 801 (d) shall not be 
applicable, and in all cases of exportation the bond shall be conditioned that the 
article shall not be sold or disposed of until all such conditions have been met.” 

The CuairMan. It is the intention of the Chair to hear the sponsors 
of these bills; next to hear the Food and Drug Administration on all 
of the bills at one time; and finally to hear other witnesses who are for 
or against the legislation. 

The committee will be pleased to hear at this time from Hon. Charles 
A. Boyle, of Illinois, in support of his bill, H. R. 4785. 


STATEMENT OF HON. CHARLES A. BOYLE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Borie. Mr. Chairman and gentlemen of the committee, for the 
record I am Charles A. Boyle, Congressman from the 12th Con- 
gressional District of [linois. 

It has been my privilege to introduce H. R. 4785, a bill to fix the 
minimum standard of 3.5 percent butterfat for whole milk. 

At the outset of my testimony I want it to be established for the pur- 
pose of the record that I have no quarrel with any foundation or trade 
association which has for its purpose the general lifting up of the 
whole tone of the dairy industry. 

At the outset I appreciate the fact that I will use arguments that 
are probably colored by the consumer-customer relationship as it refers 
to this highly essential product of milk. 

I think the chairman will take judicial notice of what milk means 
within the United States as it refers to the human diet. I am not 
deprecating the beneficial results that have flowed and are continuing 
to flow from the milk industry and all of those fine features of distri- 
bution through stores and schools and hospitals and hotels and at 
doorsteps of this product. 

Chicago is almost next door to Wisconsin and Indiana and places 
like that, and it has always seemed somewhat shameful to me in this 
era of plenty to have the butterfat skimmed from the whole product of 
milk. 

The State of Illinois in permitting legislation which gives the dairy 
processing companies the right to skim off the milk have appealed to 
the standardization figures which exist throughout the United States 
as the basis for that operation, or technique. Then having done that, 
you see them—in the face of the overall picture, when it comes to 
talking in terms of what the Federal Government should do—appeal- 
ing to the various States to show what their minimum requirements 
of butterfat might be. 

When you get a limit you always invite opportunity for people to 
get as close to the limit as possible so that it takes a terrific amount 
of supervision and testing to keep the milk right at 3.2. 
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I feel, as all of us feel in the Congress here, the farm problem is a 
terrific problem with its surpluses and with modern technology and 
with fertilization and so forth, and if there ever was a time in our 
history when we should take a new look at this problem and make a 
reevaluation of this problem, it is right now at this particular time 
when we have huge surpluses. If ever there was a time before that, 
that is all well and good, but I appeal to the present and the future, 
and I do not think that you should go back and appeal to the past be- 

cause since I have been down here on 2 or 3 occasions my good friends 
in the Congress have appealed to me to help peanut farmers when 
there are no peanut farmers in my district, to help other farmers when 
there were no other farmers in my district, and they keep arguing 
the fact that in an expanding economy whatever happens in one seg- 
ment of the Nation is reflected in all other sections of our economy. 
So I think if my bill was ever worthy of consideration it surely is 
worthy of consideration today. 

I think that the farmer should join with me in saying “I believe 
Boyle has something there. After all, if I am trying to sell my 
product and if I have an overbearing amount of this product, let 
someone who is somewhat dispassionate see how I can do a better 
job in presenting it and processing it.’ 

And it then seems to me taking the butterfat off and reducing the 
content to 3.2 when it comes out of the cow in excess of 4 1s no way to 
help the farmer get rid of his problem. I think that you could sell 
a lot more milk if you would go ahead and make it a whole product. 

With that in mind I would like to say at the present time butterfat 
content of milk is subject to State and other local laws and regulations 

rather than Federal regulations, with the exception of certain United 
States Public Health definitions. Some of these local or dinances have 
been made obsolete by modern technology and changes in economic 
conditions, but these laws are kept in force in many instances to bene- 
fit a few—often at the expense of many. 

For example, the minin um requirements for butterfat content in 
the city of Chicago are 3.2 percent, and it would be a great thing for 
consumers, and a great thing, also for the farmers, if “this minimum 
could be raised to 3.5-percent butterfat. Under such arrangements the 
farmers would receive more for their whole milk, and some of the 
unscrupulous milk dealers would not be permitted to standardize the 
cream from richer herds down to the minimum of 3.2 percent. 

Under Federal regulations and standards, dueling a minimum 
butterfat requirement, would assure all—the farmer, the distributor, 
and the consumer—of fair treatment, equitable returns, and top 
quality. 

It might be mentioned in passing that State minimums for 
butterfat content of fluid milk for consumption range from 3 to 3.8 
percent. 

Another problem that has been and is of concern to the country is 
the problem of surplus, particularly in butter. If the required butter- 
fat content of milk were standardized, the surplus dairy products prob- 
lem might be helped considerably. If less butterfat goes into butter, 
there would be a reduction in surplus butter. If the distributor did 
not skim the cream off the whole milk, which in its natural form ex- 
ceeds the area minimum, to reduce the butterfat content to that mini- 
mum, less butterfat would be available to manufacture butter. 
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The American Association of Medical Milk Commissions, Inc., have 
set an average of 4-percent butterfat for its certified milk with a tol- 
erance for the average of 2 percent above or below 4 percent and a 
minimum of 3.5 percent for individual samples. 

The standards and methods of the organization are the result of 
continued study and investigation of the qualities which produce clean, 
safe, pure, nutritious milk; therefore, their standard of a minimum 
3.5-percent butterfat content should substantiate the need for such a 
standardized minimum level. 

So there is not an arbitrary assessment of some arithmetical figure 
here. You find the whole American Association of Medical Milk 
Commissions standing on its own and arguing just the point that is 
made possible in this bill. 

One cup of whole fluid milk has twice as much food energy, 165 
calories, as one cup of nonfat skim milk, 85 calories, and 390 interna- 
tional units of vitamin A compared to only 10 international units in 
one cup of skimmed milk. 

While we are not here concerned with a comparison of whole milk 
with skim milk, the higher the level of butterfat content, the higher 
will be the food energy value of the whole milk. 

There is no question that the milk foundations like to have this 
committee sold on the proposition that all the housewives of the United 
States think they are constituted as the guardians of their waistlines, 
but I want to assure you that throughout the length and breadth of 
this land the children are laboring under no suc +h waistline worries, 
and most of the people similarly are not too worried about the mere 
obesity problem. 

While we are not all concerned with the comparison, we appreciate 
in this particular era of history our knowledge and continuing infor- 
mation on the subject of vitamins indicates what it means to skim 
off the top of this milk, although I do not want the record to show 
I am of the opinion that the vitamins are only up on top and that you 
are skimming them off and peddling to the consumers and the pur- 
chasing public milk that is devoid of any vitamin content. 

Nutrition experts recommend dietary allowances of from 1,500 to 
4,500 international units of vitamin A for children under 12 years 
of age; and at least 5,000 international units for adults. From 1,200 
to 2,500 calories for children under 12 years, and 2,000 to 4,500 

calories for adults are considered essential to provide for the food 
energy necessary to good health. 

A ‘large portion of these necessary requirements can be furnished 
through | the consumption of good, pure, rich milk. Milk proteins and 
amino acids are especially beneficial to the human body. 

All consumers could be assured of equally good, pure, rich milk in 
sufficient quantities at reasonable prices if a minimum requirement of 
3.5 percent butterfat content were established. 

In many areas the price of whole milk is so high that families with 
low incomes are unable to purchase even the minimum of milk required 
to maintain strong bones and healthy bodies. Stabilization of prices 
and at a reasonable level due to standardized butterfat requirements 
could help increase the consumption of fluid milk by low-income 
families. 

81406—56——2 
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Some areas of the United States have a per capita fluid milk con- 
sumption rate as low as one-third pint per day. Health authorities 
recommend consumption of 1 quart of fluid milk per day for children 
and at least 1 pint per day for adults. 

The extent to which the lack of uniformity of butterfat content 
requirements has contributed to the reduction in interstate sales of 
fluid milk, particularly in areas of low milk production, and thereby 
reduced the available supply of such fluid milk, the prices for fluid 
milk have tended to be higher in such areas than probably would 
have prevailed in a situation of abundant fluid milk supplies. 

A uniform butterfat content requirement might go a long way to- 
ward increasing the per capita fluid milk consumption in many milk 
deficient areas of the United States, since, as pointed out earlier, 
there is a direct relationship between the retail price of fluid milk and 
the per capita consumption of such milk. 

Now, I have done considerable research on this, but I do net want 
to belabor the committee by taking the time to incorporate it in the 
record. If it meets with your approval, I would like to designate. it for 
the record and submit it for the record for what it is worth, leaving it 
to the intelligence of the committee to decide how much work they 
want to assign to the figures and to the research that I have accumu 
lated. 

The Carman. Very well, Mr. Boyle, the committee will accept it 
on that basis. 

Mr. Boyte. I appreciate how tight your schedule is this morning. 
[ could have documented my original statement with copious figures, 
but since the House is meeting early today I have rambled somewhat, 
but I have taken a terrific amount of the arithmetic out of the 
statement. I am prepared, and I will be happy, to answer any ques- 
tions that occur to you gentlemen of the subcommittee. 

The Cuatrman. This question occurs to me: your bill would amend 
section 401 of the Food, Drug, and Cosmetic Act. The primary ques- 
tion in my mind is whether the Congress should authorize legisla- 
tion that does not affect interstate commerce. According to your bill 
it would affect the standard for whole milk whether it is interstate 
commerce or not. 

Mr. Boyte. No. 

The CHatrman. Just milk being shipped in interstate commerce ? 

Mr. Boyte. That is right. 

The Cuarrman. I had not read all of section 401. I felt reasonably 
sure that you were of the opinion that we could only do this as it affects 
interstate commerce. 

Mr. Borie. Yes. 

Mr. Dies. I want to compliment our distinguished colleague for the 
very fine statement he has made. It reflects considerable study of this 
question. We are indebted to him for giving us the benefit of his 
knowledge on this subject. 

As I understand it, do they have a definition now in the Food and 
Drug Act? 

Mr. Boye. 3.2. 

Mr. Dries. That applies to all milk sold in interstate commerce ? 

Mr. Boye. Yes. 

Mr. Dies. And what you propose to do is to amend it by raising 
it to 3.52% ' 
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Mr. Boyte. Yes, in the light of technological changes in refrigera- 
tion and all those things, modern methods of travel and so forth. 

Mr. Dies. What you are saying is if they label milk as whole milk 
it must have that content of butterfat? 

Mr. Borie. That is the position of my friend Mr. Rogers. He will 
be here today on the aspect of labeling. I maintain that any milk 
in interstate commerce should have the dignity of 3.5 butterfat or it 
is not milk. 

Mr. Dies. Suppose that there are people who do not want to con- 
sume milk with that much butterfat? What situation would they be 
in ¢ 

Mr. Boyz. There are types of milk now just to cover that type of 
consumer want. It is labeled “Slimette,” or any one of those deals 
that talk about the lack of butterfat. 

Mr. Hayworrn. I would like to ask what our colleague considers to 
be the effect of the relationship of this legislation to State and local 
law? Do you anticipate that it would generally raise the standards 
so that the localities, the States and the cities, would pass legislation 
along this line ? 

Mr. Borie. I do. I feel it would help. The local governments 
could appeal to the dignity of the Department, and after study and 
research, that the minimum content could be raised to 3.5 from 3.2. 
You get into the buzz saw when these various ordinances and regu- 
lations on the local level are introduced. They appeal to the minimum 
requirements, and when the shoe fits on the other foot, they go back 
and appeal to the city requirements. 

In the summertime I live in Wisconsin, and I go from the 3.2 milk 
of Chicago to the 4.0 milk that is sold in Burlington, where it has 
to be sold by ordinance, and there is as much difference as day y and 
night. You do not have to use calipers or yardsticks or anything else, 
it is readily observed by mere physical inspection. The taste, of 
course, argued for the quality and the substance of the milk. The 
law, although it is for interstate commerce, I think would have a 
beneficial effect on the whole vital industry. 

Mr. Dies. There is a misunderst: nding that I would hike cleared up. 
You said that the previous definition required 3.2. I am advised by 
legislative counsel that in the present law there is no definition. It 
is all regulated by the States. 

Mr. Boyxe. There is a 3.2 definition of the minimum standard of 
milk somewhere. Whether it is in that act or in another Government 
regulation, there is a standard 3.2, as I understand it. I would like 
to have an opportunity to look: into that problem for my own en- 
lightenment. 

Mr. Dies. The reason I brought it up is because our legislative 
counsel has handed me a note saying, “There is nothing in this law now 
setting a standard.” 

You are not amending a standard now; you are just inserting a 
standard. There being no standard now, what this amounts to is an 
amendment for the purpose of est: iblishing a standard ¢ 

Mr. Boyter. I was under the impression that there was a minimum 
standard, but I will be happy to adopt the statement of the committee 
member. 

Mr. Dies. It makes no difference. I just thought that the record 
ought to be accurate about this. 
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Mr. Boye. Actually it looks that it might, in the light of today’s 
surplus, write into the law what a minimum standard should be. 

Mr. Dies. Is there anyone here who has the information? Let us 
clear it up now. 

Mr. Harvey (Mr. John L. Harvey, Deputy Commissioner of the 
Food and Drug Administration, Department of Health, Education, 
and Welfare). Mr. Dies is correct. 

Mr. Dies. Thank you very much. 

In that connection, if I may, I have a letter here addressed to you, 
Mr. Chairman, from the Department of Agriculture, which says: 

All States now have minimum butterfat standards for whole milk. On Janu- 
ary 1, 19583 (latest USDA survey), only seven States had minimum requirements 
as high as 3.5 percent. Forty-one States, the District of Columbia, Alaska, 
Hawaii, and Puerto Rico had minimum butterfat standards running from 3 
to 3.35 percent. Available data indicate that the fat test of fluid milk most 
commonly sold by dealers is well above the legal minimum in nearly all States. 
The bill, therefore, would require enforcement action by the Federal Govern- 
ment on a standard slightly higher than the minimum established by most 
States, with no assurance of a comparable increase in the actual butterfat con- 
tent of milk solid. 

Natural cows’ milk often contains less than 3.5 percent butterfat, since fat 
content varies considerably, depending upon the breed of cows, climatic condi- 
tions associated with different sections of the country and different seasons of 
the year, phase of the lactation period, and similar conditions. The establish- 
ment of a higher minimum fat content would adversely affect the opportunity 
for farmers to market their milk under such circumstances. 

An increase in the fat content of milk sold would normally be accompanied 
by an an increase in the retail price. Both high-test and standard-test milk 
are available to consumers in many markets at a price differential. The ma- 
jority of consumers apparently are not willing to pay the extra price for the 
higher test. Some diet-conscious customers actually prefer the low fat or even 
skimmed milk. It appears, therefore, that a general increase in the butterfat 
content of milk marketed, with an attendant increase in the retail price of milk 
would reduce the sales of milk for fluid consumption. 

The Bureau of the Budget_has advised that from the standpoint of the pro- 
gram of the President, there is no objection to the submission of this report. 

This report was submitted to you, Mr. Chairman, by the Acting 
Secretary of the Department of Agriculture in a letter dated October 
31, 1955. I read it because I thought that our colleague was entitled 
to that information the same as I am sure the committee would like 
to have it. 

The CHarrMan. I have handed to me a table which I believe veri- 
fies the statement that there is not presently a Federal standard for 
whole milk. This table also shows that all the States—I do not see 
one omitted—have standards. 

Mr. Boytr. Mr. Chairman, would you yield? I think that maybe I 
have already received leave to introduce that very exhibit, if it is 
Federal and State standards for the consumption of milk products. 
That which has been handed to you has already been in the record 
under my request. An inspection of that will indicate there appears 
to be no standard as such. If you will bear with me, in my other offer 
which was accepted, there is included a book of the United States 
Department of Agriculture dated February 17, 1956, entitled, “Fluid 
Milk and Cream Report for February 1956.” I do not want to bur- 
den you with all the figures in that, but if you will respectfully look 
at that last column that says, “Fat Test of Milk Most C ommonly Sold 
by Dealers,” you will find the average dealer is selling right now milk 
at less than 3.5. 
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This actually is not going to hurt the rank and file of dealers, or 
the rank and file of sellers, but it is merely going to take care of a lot 
of those unscrupulous individuals who are doing a job and getting 
fat content removed from the whole-milk product. 

The Cuatrman. Are there any further questions? 

Thank you very much for your helpful testimony. 

Mr. Boye. Thank you, Mr. Chairman and gentlemen of the 
committee. 

The CuatrMan. The committee will hear the gentleman from 
Maine, Mr. Hale, on his bill. You usually occupy a position up here 
on the roster. 


STATEMENT OF HON. ROBERT HALE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MAINE 


Mr. Hare. Mr. Chairman, I appear before your committee to speak 
on behalf of H. R. 9547, the bill which I have introduced. 

The bill would amend the Federal Food, Drug, and Cosmetic Act 
so as to simplify the procedure required to be followed under the act 
in promulgating formal regulations. Specifically, the bill would 
do only one thing; it would eliminate the requirement for formal pro- 
cedure and a formal record when all concerned are in agreement, but 
would preserve the present procedure where a hearing i is desired by 
any disagreeing party. Thus there would be no need for expensive 
and costly hearings except in instances which involved controversial 
questions where any adv ersely affected party wishes to make a formal 
record as the basis for administrative action and judicial review. 

The bill is really the result of experience to date under an identical 
amendment of the procedural requirements for promulgating food 
standards enacted in 1954. 

I introduced that bill. 

The experience under the law has been so gratifying to both in- 
dustry and Government that all concerned desire to have this pro- 
cedure apply to all formal rulemaking subject to the procedure now 
prescribed by section 701 of the act. 

There is a representative here from the Department of Health, 
Education, and Welfare and also Mr. Markel representing the food, 
drug, and cosmetic law section of the New York State Bar Associa- 
tion, both of whom will testify concerning the substantive provisions 
of the bill. 

The bill has been prepared by Mr. Allen Perley, our legislative coun- 
sel, after collaboration with both Government ‘and industry repre- 
sentatives. To the best of my knowledge, there is no objection to it. 

The Cuatmrman. Are there any questions / 

Mr. Roserrts. I have no questions but I would like to commend our 
colleague and say the very fact that he is sponsoring this legisla- 
tion should commend it to all members of our committee. 

The CuarrmMan. When we consider the sponsor that certainly gives 
it considerable weight. 

Mr. Dies. I join in that statement. 

Is there any opposition to this bill ? 

The CuairMan. So far as the Chair is informed, there is no oppo- 
sition. If there is opposition, it has yet to appear. I know of none. 

Mr. Dies. This is just to abbreviate the procedural requirement ? 
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Mr. Hate. Simplify and shorten the procedures. 

Mr. Dies. It seems to me anything that would simplify some of 
these procedures should be brought to our attention. 

Mr. Hare. Public Law 335 of the 83d Congress has been a most 
successful piece of legislation and I am pleased that I introduced it. 
I think that this goes along the same lines. 

The Cuarrman. Are there any further questions? 

If not, we thank you very much, Mr. Hale. 

We will hear from our colle: ague on the committee, Mr. Rogers, on 


his bill, H. R. 9725. 


STATEMENT OF HON. WALTER ROGERS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Rocers. Mr. Chairman and gentlemen of the committee, I do 
not have a prepared statement. Since this bill is very simple, my 
oral remarks will be very brief. 

However, before making those I would like to ask the unanimous 
consent of the committee to insert, immediately following my remarks, 
a letter that I have received from Mr. Leon Osborne, director of the 
Texas Farmers Union, representative of the North Texas Producers 
Association, who wanted to be present today but could not be. I would 
like to have the letter inserted. 

The Cuarrman. Without objection, it will be inserted following 
your remarks. 

Mr. Rogers. In addition to that I would also like to ask unanimous 
consent to insert such material in the form of a statement as is fur- 
nished me by another man by the name of Mr. Henry C. Teubel, of 
Tulia, Tex., who is opposed to the bill. I talked to him over the 
telephone, and in all fairness I want his remarks included. I would 
like those to be inserted immediately following the letter that I 
referred to. 

The CuarrmMan. Without objection, it is so ordered. 

Mr. Rocers. Mr. Chairman and members of the committee, this bill 
is a very simple bill and has to do only with amending the present 
law so as to advise the people who are buyi ing ice cream and fluid milk 
and fluid-milk drinks of the minimum amount of butterfat contained 
in the particuluar item that they are purchasing. 

Let me say that I would hi ave much preferred to have approached 
this problem from the basis of State or local legislation. I think 
perhaps the answer to that problem might be a uniform code adopted 
by all the States. But as the matter presently stands—and I went 
into it at depth—there is not any way to cope with the problem because 
competition has developed between the different localities and between 
the different States. 

I think the chairman understands that what we know as a milkshed 
includes quite a lot of territory from which milk is delivered into a 
central point. A great deal of this milk crosses State lines, and in 
many instances the milkshed is not sufficient to supply a particular 
city and milk comes from various distances to that city. If this matter 
were handled on a local basis, as I understand it, the source of that 
milk supply would be cut down and there would not be sufficient milk 
for many places in the United States. That is the reason the people 
interested in this want to approach it from a national level. 
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Now, I have no interest in saying to a man that he cannot sell what- 
ever he wants to sell. My only interest in this problem, and in intro- 
ducing the bill, is to merely advise the consumer or the purchaser of 
what is in the item he is buying. That, I think, they have a right to 
know. I think, if they are being sold an article in a carton that 
appears to be a milk carton and they are led to believe impliedly it is 
a milk product they are buying, but in truth and in fact it is not and 
it has a different butterfat content, I think the people ought to know 
that. That is about all I have to say concerning the problem and 


the bill. 


The Cuarrman. Enforcement would be under the Food and Drug 


Administration. 

Mr. Dies. Our colleague, as usual, has presented the matter very 
clearly and cogently, and I know of nothing I should ask him. 

The Cuarman. We appreciate your statement before the subcom- 
mittee. 

The Cratrman. The letters that you wanted inserted into the 
record will be inserted at this point. 

(The letters referred to are as follows :) 


TEXAS FARMERS UNION, 
Denton, Tez., June 26, 1956. 
Congressman WALTER ROGERS, 
House of Representatives Office Building, 
Washington, D. C. 

DeAR Sir: In reply to your telegram of June 25, I am submitting this letter 
as my statement to the Committee on Interstate and Foreign Commerce regard- 
ing H. R. 9725, milk-labeling bill. 

In the beginning I would like to express my appreciation to all concerned 
for this opportunity of expressing the views, opinions, and beliefs of Texas 
Farmers Union and the dairymen of the North Texas Producers Association. 

This bill, H. R. 9725, is the best approach that has been made to let the 
consumer know the amount of butterfat in the milk products purchased. We 
do not want to (and this bill will not) dictate the amount of butterfat that 
they should drink or eat, nor do we wish to dictate to the handler the amount 
of butterfat which he should put into his product; but we do wish, and urge, 
that the consumer have the right to know, and set by choice, the amount of 
butterfat at the level they prefer. After all, we, as producers of the Nation’s 
most nearly perfect food, are and should be interested in the consumers having 
the kind of product available that they desire. This bill, like all the laws of 
our land, will not be aimed at, nor will it affect, the handler who is putting 
a high-quality product on the market. It will protect this handler and cause 
the handler with no consumer conscience to match the quality product of his 
honest and upright competitor. Now, looking at our Department of Agriculture 
statistics of butterfat contents, we find producer milk averages 3.95 percent 
butterfat while milk sold at retail averages 3.68 percent butterfat; a difference 
of 0.32 percent butterfat. We believe if this bill is passed and put into effect, 
you will find that milk sold at retail will more closely compare to producer milk 
in butterfat content. In 1954 if all fluid milk sold at retail had average 3.83 
butterfat (a 0.2 percent increase) the public would have consumed more than 
an additional 100 million pounds of butter equivalent. This does not include 
any possible increase in ice cream and fluid-milk drinks. 

We, as dairymen, are very much interested in the housewife, or consumer, 
being able to choose accurately the quality milk she desires, and we know with 
the introduction of homogenization and the nontransparent containers, that she 
now has no way of looking at the milk in or out of the container and knowing, or 
estimating, the butterfat content thereof. We believe it will recreate that com- 
petitive field among salesmen which was closed by the introduction of the points 
just mentioned. We believe it will increase the overall quality of milk on the 
market and we also know that any time a product’s quality is increased and 
given a better sales pitch, the consumption of that product will increase also. 
Therefore, we believe it will decrease our surplus of solids, as well as butterfat. 
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Instead of a 3 percent national surplus of milk in 1955, it might have been much 
less. 

There are four other points we would like to mention; briefly, they are: 

1. It would within each market area standardize the product as to butterfat 
content—a quality factor in consumer demand. 

2. The cost of labeled containers and processing would be exactly the same 
as now to the processor. 

8. Processors who have been selling milk of a butterfat content below that of 
the local market average would no longer have a raw material cost advantage. 

4. It would be practically self-policing in view of the fact that distributors 
would be checking upon each other. City and State ordinances would provide 
checks. The producer cooperatives would be the best watchdog of all, These 
would counteract any possible Pure Food and Drug complaint that it would 
cost more to police than their budget provides. 

I wish to thank you again for this opportunity and urge an early and speedy 
approval of H. R. 9725 by this committee and passage by Congress into law to 
the betterment and protection of the consuming public. 

Sincerely, 
J. LEON OSBORNE, 
Director, Texas Farmers Union, 
Representative, North Texas Producers Association. 


SWISHER CREAMERY, INC., 
Tulia, Tezr., June 29, 1956. 
Hon. WALTER ROGERS, 
Member of Congress, New House Office Building, 
Washington, D. C. 

DEAR CONGRESSMAN RoGeRS: Confirming our phone conversation from this 
morning regarding H. R. record No. 9725 regarding labeling of dairy products, 
etc., we wish to confirm what we said to you then, that we certainly are opposed 
to such a bill, as it is neither a matter of public health nor in the interest of con- 
sumer, manufacturer, or farmer. 

The USPS Code, as well as the majority of States, have minimum requirements 
of all dairy products and clearly defined composition of ice cream, milk, and milk 
drinks. The Food and Drug Division of the Department of Health, Education, 
and Welfare further defines the standard for these products. 

We are glad to know that you agree with us that if there is any deficiency 
in some of the content labeling of dairy products, they ought to be handled 
by the States themselves. It seems to us that the Federal Government already 
regulates more functions than need be; that should really come under the juris- 
diction of the several States themselves. Besides, any overall Federal bill is 
likely to work a hardship on some States and localities since they are made in 
one last, and does not allow for certain local conditions that certainly should 
be when under the jurisdiction of the States themselves. 

We will appreciate your taking our views into consideration, remembering 
that we feel we are already loaded with regulations, and would, as Texas citizens, 
like to handle matters of this kind with our own legislature if our people 
demand it. 

Thank you for the good service that you are rendering us and soliciting your 
continued cooperation for the best interest of Texas and its people, we are, 

Cordially yours, 
Henry TEUBEL. 


The CuarrMan. Without objection, there will be inserted into the 
record reports from a number of Government agencies on the bills 
before the committee, and also, without objection, letters for and 
against the proposals before the committee will be inserted in the rec- 
ord since request is made by the writers of the letters that they be 
included in the record. 

(The letters referred to are as follows :) 
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EXECUTIVE OFFICE OF THE PRESIDENT. 
BUREAU OF THE BUDGET, 
Washington, D. C., October 20, 1955. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. CuarrMAN: This will acknowledge your letter of March 15, 1955, 
requesting the views of the Bureau of the Budget on H. R. 4785, to require the 
Secretary of Health, Education, and Welfare to fix a minimum standard of 3.5 
percent butterfat for whole milk. 

This bill would require the Secretary of Health, Education, and Welfare to 
exercise his authority under section 401 of the Federal Food, Drug, and Cos- 
metic Act to fix a definition and standard of identity for whole milk which shall 
provide that whole milk shall contain not less than 3.5 percent butterfat. 

The Federal Food, Drug, and Cosmetic Act which authorizes the establishment 
of a reasonable definition and standard of identity for any food also provides 
certain safeguards for persons who may be affected by such standards. The 
law provides for a hearing procedure, findings of fact from the evidence, and 
for judicial review in the United States court of appeals. Thus this bill which 
directs the Secretary of Health, Education, and Welfare to make a certain find- 
ing, apparently regardless of any evidence which may come to light, is incon- 
sistent with the authority in the Federal Food, Drug, and Cosmetic Act. 

The Department of Agriculture, in its report to your committee, recommends 
against passage of H. R. 4785 and points out that all States now have minimum 
butterfat standards for whole milk. The Department also points out that a 
general increase in the butterfat content of milk marketed, with an attendant 
increase in the retail price of milk, would tend to reduce sales of milk for fluid 
consumption. 

In view of the foregoing, the Bureau of the Budget concurs with the Depart- 
ments of Agriculture and of Health, Education, and Welfare in recommending 
against enactment of the proposed legislation. 

Sincerely yours, 
Percy RAPPAPORT, 
Assistant Director. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., October 31, 1955. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

DEAR CONGRESSMAN Priest: This is in reply to your request of March 15, 1955, 
for a report on H. R. 4785, a bill which would require the Secretary of Health, 
Education, and Welfare to fix a minimum standard of 3.5 percent butterfat for 
whole milk under the authority of section 401 of the Federal Food, Drug, and 
Cosmetic Act. 

This Department recommends against passage of H. R. 4785. 

All States now have minimum butterfat standards for whole milk. On January 
1, 1953 (latest USDA survey), only 7 States had minimum requirements as high 
as 3.5 percent. Forty-one States, the District of Columbia, Alaska, Hawaii, and 
Puerto Rico had minimum butterfat standards ranging from 38 to 3.35 percent. 
Available data indicate that the fat test of fluid milk most commonly sold by 
dealers is well above the legal minimum in nearly all States. The bill, therefore, 
would require enforcement action by the Federal Government on a standard 
slightly higher than the minimum established by most States, with no assurance 
of a comparable increase in the actual butterfat content of milk sold. 

Natural cows’ milk often contains less than 3.5 percent butterfat, since fat 
content varies considerably depending upon the breed of cows, climatic con- 
ditions associated with different sections of the country and different seasons 
of the year, phase of the lactation period, and similar conditions. The estab- 
lishment of a higher minimum fat content would adversely affect the opportunity 
for farmers to market their milk under such circumstances. 

An increase in the fat content of milk sold would normally be accompanied 
by an increase in the retail price. Both high-test and standard-test milk are 
available to consumers in many markets at a price differential. The majerity of 
consumers apparently are not willing to pay the extra price for the higher test. 


81406—56——-3 
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Some diet-conscious consumers actually prefer the low fat or even skimmed milk. 
It appears, therefore, that a general increase in the butterfat content of milk 
marketed, with an attendant increase in the retail price of milk, would reduce 
the sales of milk for fluid consumption. 

The Bureau of the Budget has advised that from the standpoint of the pro- 
gram of the President there is no objection to the submission of this report. 

Sincerely yours, 
TrvuE D. Morse, Acting Secretary. 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, October 25, 1955. 
Hon. J. Percy PRIEST, 
Chairman, House Committee on Interstate and Foreign Commerce, 
House of Representatives. 

Dear Mr. CHAIRMAN: This letter is in response to your request of March 15, 
1955, for a report on H. R. 4785, a bill to require the Secretary of Health, Educa- 
tion, and Welfare to fix a minimum standard of 3.5 percent butterfat for whole 
milk. 

The bill would require that the Secretary of Health, Education, and Welfare, 
under exercise of authority existing in section 401 of the Federal Food, Drug, 
and Cosmetic Act, fix a definition and standard of identity for whole milk which 
would provide that whole milk contain not less than 3.5 percent butterfat. 

Section 401 of the Federal Food, Drug, and Cosmetic Act provides that: 
“Whenever in the judgment of the Secretary such action will promote honesty 
and fair dealing in the interest of consumers, he shall promulgate regulations 
fixing and establishing for any food, under its common or usual name so far 
as practicable, a reasonable definition and standard of identity, a reasonable 
standard of quality, and/or reasonable standards of fill of container.” These 
regulations may be promulgated only through public proceedings. If any pro- 
vision of a proposed standard is objectionable to a person who would be adversely 
affected, that person may require the holding of a public hearing. After such 
a hearing the standard could be promulgated only on the evidence taken at the 
hearing. The Secretary is required to make findings of fact from tke evidence, 
and the final regulation is subject to judicial review in the United States Courts 
of Appeals. 

This bill, directing the Secretary to establish a standard for all milk and to 
require that it contain not less than 3.5 percent butterfat, is inconsistent with 
the authority given in section 401. Under section 401 the reasonableness of the 
definition and standard of identity, and whether it will promote honesty and fair 
dealings in the interest of consumers, is dependent upon the evidence and findings 
made after a hearing. Yet, this bill tells the Secretary to fix a standard requiring 
a minimum of 3.5 percent butterfat, apparently without regard to evidence 
adduced at the hearing. 

The Congress, of course, can fix the standard, as it has done for butter; or 
it may leave the question to the Secretary under existing law. But the two 
methods of establishing a standard cannot be merged without changes in 
existing law. 

Because the bill appears to be inconsistent with the provisions of section 401 
and the procedure provided for the establishment of standards of identity for 
foods under the provisions of the Federal Food, Drug, and Cosmetic Act, we 
recommend that the bill not be enacted. 

The Bureau of the Budget advises that it perceives no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
M. B. Forsom, Secretary. 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, June 6, 1956. 
Hon. J. Percy PRIEsT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: This is in response to your request of March 1, 1956, 
for a report on H. R. 9547, a bill to amend section 701 of the Federal Food, 
Drug, and Cosmetic Act so as to simplify the procedure governing the prescrib- 
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ing of regulations under certain provisions of such act, and for other purposes. 

This bill would extend the procedural simplification provisions of Public Law 
335, 83d Congress, 2d session, by removing the requirements of formal rulemak- 
ing—public hearing, and establishment of a record of testimony and exhibits 
on which to base a decision—with respect to certain regulations in cases where the 
regulation, or amendment or repeal of the regulation, is noncontroversial. The 
regulations concerned are those dealing with labeling for special dietary foods 
(see. 403 (j)), emergency permit control (sec. 404), tolerances for necessary 
and unavoidable poisonous and deleterious substances in foods (sec. 406 (a)), 
listing of coal-tar colors which may be certified for use in food, drugs, and cos- 
metics (secs. 406 (b), 504, and 604), modification of tests and assays prescribed 
in official compendia or prescribing tests for official drugs where the compendia 
have not prescribed tests (sec. 501 (b) ), listing of chemical derivatives of habit- 
forming drugs (sec. 502 (d)), and packaging requirements and labeling pre- 
cautions for drugs liable to deterioration (sec. 502 (h)). 

The bill would greatly facilitate the establishment of regulations insofar as 
they are noncontroversial. It would also simplify hearings on regulations con- 
taining both controversial and noncontroversial issues by separating and 
eliminating the noncontroversial. On the narrow issues about which there is 
controversy, any interested person affected by a proposed regulation could, by 
filing a petition, initiate the formal procedure, including a public hearing, estab- 
lishment of the public record on which our action would be based, and review 
of our action in the United States Courts of Appeals. Thus, no substantial rights 
of any person would be relieved of protection, while Government, the public, 
and industry are relieved of the costs and expenditure of time in holding hear- 
ings on points about which all agree. 

Experience with Public Law 335, which was limited to regulations establishing 
standards of identity, quality, and fill of container for food products, has shown 
that it provides an effective procedure for establishing regulations with a mini- 
mum of cost and wasted effort, while at the same time protecting the rights of 
interested persons. 

Your committee’s report on H. R. 6434 (which became Public Law 335) stated 
in regard to the proposal to simplify the procedure for food standards issued 
under section 401 of the act: 

All of the communications received by the committee, including many not a 
part of the record, and both of the witnesses appearing before the committee, 
favored the proposed legislation and urged its early enactment. There is no 
known opposition. 

The consensus of opinion as expressed in these communications and by wit- 
nesses appearing before the committee may be fairly stated to be that (a) the 
procedural requirements of the present law are unnecessarily burdensome in that 
they require formal hearings and all that this implies, whether a proposed regu- 
lation is controversial or not, with the resultant useless expenditure of time and 
money by both the Government and the interested industry, even when all are in 
agreement as to the proposed regulation; and (}b) the proposed legislation is 
favored by them because it should provide the needed relief from these un- 
necessary burdens |y eliminating the requirement for formal hearings except in 
instances where sucli a hearing is desired for the purpose of providing a basis 
for the judicial review as now provided in the act, should the objecting party 
find the ultimate regulation still objectionable (H. Rept. 934, 83d Cong., Ist 
sess. ). 

We believe that the amendment of section 701 (e) contained in the bill, which 
makes the simplification effected by Public Law 335 applicable to the procedure 
for the other regulations governed by section 701 (e), will prove as noncontro- 
versial in its extension to other regulations as was the prior amendment affect- 
ing only the food standards procedure . 

The existing law is unnecessarily burdensome, and the proposed bill would 
afford the required relief. We recommend that it be considered favorably by 
your committee. 

We have also prepared and submitted to the President of the Senate an identi- 
cal draft bill, with a request that it be considered by the appropriate committee 
of the Senate. A copy of our letter of transmittal of the draft bill is enclosed 
for your convenience. : 

The Bureau of the Budget advises that it perceives no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 


M. B. Forsom, Secretary. 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
June 6, 1956. 
Hon. Ricuarp M. Nixon, 
The President of the Senate. 


Dear Mr. PRESIDENT: We are enclosing a draft of a bill to amend section 701 
of the Federal Food, Drug, and Cosmetic Act so as to simplify the procedures 
governing the prescribing of regulations under certain provisions of such act, 
and for other purposes. This bill is identical with H. R. 9547, introduced in 
the House of Representatives by Congressman Robert Hale. 

This bill would extend the procedural simplification provisions of Public Law 
335, 83d Congress, 2d session, by removing the requirements of formal rule- 
making—public hearing, and establishment of a record of testimony and exhibits 
on which to base a decision—with respect to certain regulations in cases where 
the regulation, or amendment or repeal of the regulation, is noncontroversial. 
The regulations concerned are those dealing with labeling for special dietary 
foods (sec. 403 (j)), emergency permit control (sec. 404), tolerances for neces- 
sary and unavoidable poisonous and deleterious substances in foods (sec. 
406 (a)), listing of coal-tar colors which may be certified for use in food, drugs, 
and cosmetics (secs. 406 (b), 504, and 604), modification of tests and assays 
prescribed in official compendia or prescribing tests for official drugs where 
the compendia have not prescribed tests (sec. 501 (b)), listing of chemical 
derivatiives of habit-forming drugs (sec. 502 (d)), and packaging requirements 
and labeling precautions for drugs liable to deterioration (sec. 502 (h)). 

The bill would greatly facilitate the establishment of regulations insofar 
as they are noncontroversial. It would also simplify hearings on regulations 
containing both controversial and noncontroversial issues by separating and 
eliminating the noncontroversial. On the narrow issues about which there is 
controversy, any interested person affected by a proposed regulation could, by 
filing a petition, initiate the formal procedure, including a public hearing, 
establishment of the public record on which our action would be based, and 
review of our action in the United States Courts of Appeals. Thus, no sub- 
stantial rights of any person would be relieved of protection, while Government, 
the public, and industry are relieved of the costs and expenditure of time in 
holding hearings on points about which all agree. 

Experience with Public Law 335, which was limited to regulations establish- 
ing standards of identity, quality, and fill of container of food products, has 
shown that it provides an effective procedure for establishing regulations with 
a minimum of cost and wasted effort, while at the same time protecting the rights 
of interested persons. 

The report of the Senate Committee on Labor and Public Welfare on H. R. 
6434 (which became Public Law 335) stated in regard to the proposal to simplify 
the procedure for food standards issued under section 401 of the act: 

The consensus of opinion among all the leading food producers, as well as Food 
and Drug Administration, officials, is that the existing standard-making pro- 
cedures are slow and cumbersome. The procedural requirements of the present 
law are unnecessarily burdensome in that they require formal hearings and all 
that this implies, whether a proposed regulation is controversial or not, with the 
resultant useless expenditure of time and money by both the Government and 
the interested industry, even when all are in agreement as to the proposed 
regulation. Enactment of this bill would provide needed relief from these 
unnecessary burdens by eliminating the requirement for formal hearings except 
in instances where such a hearing is desired for the purpose of providing a basis 
for the judicial review as now provided in the act, should the objecting party 
find the ultimate regulation still objectionable. 

The Commissioner of Food and Drugs, together with counsel representing the 
interest of leading food producers, appeared before members of the Subcommittee 
on Health of this committee and strongly urged the early enactment of this 
legislation. All communications received by the committee concerning this 
measure have been unanimous in favor of the bill’s enactment and the com- 
mittee knows of no opposition thereto (S. Rept. 1060, 88d Cong., 2d sess.). 

We believe that the amendment of section 701 (e) contained in the bill, which 
makes the simplification effected by Public Law 335 applicable to the procedure 
for the other regulations governed by section 701 (e), will prove as noncon- 
troversial in its extenison to other regulations as was the prior amendment 
affecting only the food standards procedure. 
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The existing law is unnecessarily burdensome, and the proposed bill would 
afford the required relief. We recommend that it be referred to the proper 
committee of the Senate for consideration. 

The Bureau of the Budget advises that it perceives no objection to the sub- 
mission of this proposed legislation to the Congress for its consideration. 

Sincerely yours, 
M. B. Foisom, Secretary. 


A BILL To amend section 701 of the Federal Food, Drug, and Cosmetie Act so as to simplify 
the procedures governing the prescribing of regulations under certain provisions of such 
Act, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S. C., sec. 341) is amended by striking out “(a)” where 
it appears after “Sec. 401.”, and subsection (b) of such section is repealed. 

Sec. 2. Section 701 (e) of such Act (21 U. S. C., see. 371 (e)) is amended to 
read as follows: 

“(e) (1) Any action for the issuance, amendment, or repeal of any regula- 
tion under section 401, 403 (j), 404 (a), 406 (a) or (b), 501 (b), 502 (d) or 
(h), 504, or 604, of this Act shall be begun by a proposal made (A) by the Secre- 
tary on his own initiative, or (B) by petition of any interested person, showing 
reasonable grounds therefor, filed with the Secretary. The Secretary shall 
publish such proposal and shall afford all interested persons an opportunity to 
present their views thereon, orally or in writing. As soon as practicable there- 
after, the Secretary shall by order act upon such proposal and shall make such 
order public. Except as provided in paragraph (2), the order shall become 
effective at such time as may be specified therein, but not prior to the day follow- 
ing the last day on which objections may be filed under such paragraph. 

“(2) On or before the thirtieth day after the date on which an order entered 
under paragraph (1) is made public, any person who will be adversely affected by 
such order if placed in effect may file objections thereto with the Secretary, 
specifying with particularity the provisions of the order deemed objectionable, 
stating the grounds therefor, and requesting a public hearing upon such objec- 
tions. Until final action upon such objections is taken by the Secretary under 
paragraph (3), the filing of such objections shall operate to stay the effective- 
ness of those provisions of the order to which the objections are made. As soon 
as practicable after the time for filing objections has expired the Secretary 
shall publish a notice in the Federal Register specifying those parts of the order 
which have been stayed by the filing of objections and, if no objections have been 
filed, stating that fact. 

“(3) As soon as practicable after such request for a public hearing, the Secre- 
tary, after due notice, shall hold such a public hearing for the purpose of receiv- 
ing evidence relevant and material to the issues raised by such objections. At 
the hearing, any interested person may be heard in person or by representative. 
As soon as practicable after completion of the hearing, the Secretary shall by 
order act upon such objections and make such order public. Such order shall 
be based only on substantial evidence of record at such hearing and shall set 
forth, as part of the order, detailed findings of fact on which the erder is based. 
The Secretary shall specify in the order the date on which it shall take effect, 
except that it shall not be made to take effect prior to the ninetieth day after its 
publication unless the Secretary finds that emergency conditions exist necessi- 
tating an earlier effective date, in which event the Secretary shall specify in 
the order his findings as to such conditions.” 

Sec. 3. In any case in which, prior to the enactment of this Act, a public 
hearing has been begun in accordance with section 401 of the Federal [ood, 
Drug, and Cosmetic Act upon a proposal to issue, amend, or repeal any regula- 
tion contemplated by such section, or has been begun in accordance with section 
701 (e) of such Act upon a proposal to issue, amend, or repeal any regulation 
contemplated by section 403 (j), 404 (a), 406 (a) or (b), 501 (b), 502 (d), 
502 (h), 504, or 604 of such Act, the provisions of such section 401 or 701 (e), 
as the case may be, as in force immediately prior to the date of the enactment 
of this Act, shall be applicable as though this Act had not been enacted. 
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UNITED STATES DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. C., May 14, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 9547) to amend section 701 
of the Federal Food, Drug, and Cosmetic Act so as to simplify the procedures 
governing the prescribing of regulations under certain provisions of such act, 
and for other purposes. 

The purpose of the bill would be accomplished by eliminating the present 
requirement of the Federal Food, Drug, and Cosmetic Act that hearings be con- 
ducted in certain cases, although no controversy exists. 

The act now provides for two separate procedures pertaining to the issuance 
of regulations. Section 401 (b) relates to regulations pertaining to standards 
of identity, quality, and fill of containers for food. Section 701 (e) relates to 
regulations issued pursuant to eight other sections of the act. Under this latter 
provision, a public hearing is required as a condition precedent to the issuance, 
amendment, or repeal of any regulation covered. Under section 401 (b), a public 
hearing need be held only when requested by a person adversely affected by a 
proposed rulemaking action. 

The bill would establish a uniform procedure for the issuance of regulations 
under the listed sections, and would adopt the provisions of section 401 (b) with 
respect to public hearings as applicable to all of the sections. 

The Department of Justice would have no objection to the enactment of this 
legislation. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 


Sincerely, 
WILLIAM P. ROGERS, 


Deputy Attorney General. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., May 7, 1956. 
Hon. J. PErcy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


My Dear Mr. CHAIRMAN: This is in reply to your letter of March 1, 1956, 
requesting the views of the Bureau of the Budget on H. R. 9547, a bill to amend 
section 701 of the Federal Food, Drug, and Cosmetic Act so as to simplify the 
procedures governing the prescribing of regulations under certain provisions of 
such act, and for other purposes. 

This bill would extend to eight additional sections of the Federal Food, Drug, 
and Cosmetic Act the simplified procedures which have proven workable on a 
more limited scale under the recently enacted Hale amendment. Under this 
simplified procedure, the holding of a hearing prior to the making or changing 
of a rule is eliminated as a condition precedent to rulemaking, when the proposed 
rule is not in controversy. From the point of view of the best utilizaton of 
searce legal and other enforcement personnel of the Food and Drug Adminis- 
tration, this bill would represent a change for the better. Furthermore, the 
Department of Health, Education, and Welfare asserts that no substantial rights 
of any persons would be jeopardized by this simplified procedure, inasmuch as 
the bill provides for the right to a full and impartial hearing upon petition by 
any person who feels that he would be adversely affected by a proposed rule. 

This office would have no objection to the enactment of this measure. 

Sincerely yours, 
Rovert E. MerrIAM, 
Assistant to the Director. 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, June 29, 1956. 
Hon. J. PErcy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 


Dear Mr. CHAIRMAN : This letter is in response to your request of March 7, 1956, 
for a report on H. R. 9725, a bill to provide for the labeling of ice cream, fluid 
milk, and fluid milk drinks, and for other purposes. 

The bill would provide for an amendment to the Food, Drug, and Cosmetic Act 
to make it an offense to sell or offer for sale at retail ice cream, fluid milk, or 
fluid milk drinks in bottles, cartons, or other packaged form unless such containers 
shall be labeled to show the minimum butterfat content of such ice cream, fluid 
milk, or fluid milk drink. It further requires that a statement of minimum butter- 
fat content be placed immediately before or after the name of the food wherever 
such name appears on the label. The prohibition of the bill would not be limited 
to cases in which these dairy products have moved in interstate commerce. The 
bill contains no finding as to the need to regulate the retail sale of such products 
in one State when not originating in another State, in order to effectively regulate 
interstate commerce in such products. 

Except in the case of oleomargarine, the Federal Food, Drug, and Cosmetic Act 
new applies to foods sold at retail only where the food is being held for sale after 
shipment in interstate commerce. While there is distribution of ice cream, fluid 
milk, and fluid milk drinks in interstate commerce for sale at retail, most dairy 
products of this nature are likely to originate in the same State in which they are 
sold. In the case of fluid milk most of that which moves in interstate commerce 
is transported in bulk tanks and commingled at distribution plants with milk of 
intrastate origin. The sale of fluid milk drinks in containers is ordinarily largely 
a localized transaction reepresenting delivery from the dairy or distributing 
plant to retailers and homes within the same city. 

The term “minimum butterfat content,” as used in the bill, seems to refer 
to the actual minimum which the seller-warrants as the butterfat content of the 
product, subject, of course, to any applicable Federal, State, or local minimum 
standard. There is pending in this Department a proposal for a standard of 
identity for ice cream which, among other things, will establish minimum milk 
fat content. This is pursuant to provisions of the Food, Drug, and Cosmetic Act 
which authorizes the Secretary to establish after hearing standards of identity 
for foods. Such standards have the force and effect of law. Many State and 
local laws contain provisions requiring a minimum butterfat content in fluid 
milk. Fluid milk drink products vary significantly in their milk content, and 
consequently in their butterfat content, and so far as it is known there is no 
contemplation of a standard for such products. 

In requiring a statement of minimum butterfat content for fluid milk it must 
be taken into account that the article is a natural product and varies considerably 
in fat content according to seasons of the year, type of feedstuffs consumed by the 
cow, the breed of cattle employed, and for other reasons. If the minimum butter- 
fat content stated on the container is set low enough to include all natural milk, 
it inevitably affords an opportunity, and perhaps an inducement, for skimming 
and removal of butterfat in much of the milk supply because it normally exceeds 
minimum levels appropriate for some natural milk. 

In the case of ice cream, it would appear more effective in the protection of 
the public to provide by a legal standard a minimum butterfat content for ice 
cream, as is now under consideration for ice cream subject to the Federal Food, 
Drug, and Cosmetic Act, than to permit any butterfat content the manufacturer 
might choose and require the content to be stated on the label. 

In any event, we believe that the subject matter of the bill can be better dealt 
with under local law than under Federal law and that little general good is to be 
accomplished in legislation of this kind at Federal level. And we would regard 
it as especially inadvisable to extend the Federal act, in the fashion of this bill, 
to dairy products which are not of interstate origin. 

We would therefore recommend that this bill not be enacted. 

The Bureau of the Budget advises that it perceives no objection to the 
submission of this report to your committee. 

Sincerely yours, 
M. B. Foutsom, Secretary. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., June 29, 1956. 
Hon. J. PERcY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, 
New House Office Building, Washington, D. C. 

My Dear Mr. CHArRMAN: This is in reply to your letter of March 7, 1956, 
requesting a report on H. R. 9725, a bill to provide for the labeling of ice cream, 
fluid milk and fluid-milk drinks, and for other purposes. 

The Departments of Agriculture and Health, Education, and Welfare in their 
reports to your committee have recommended against enactment of this bill. 
It appears from their reports that the regulation of labeling and of the content 
of milk is traditionally an area in which the States and local governments 
have been very active, thus bringing into question the need for the kind of 
Federal control over the labeling of milk as proposed in this bill. In addition 
these Departments point to some possible harmful effects from this bill. The 
Department of Agriculture states that the cost to industry of compliance might 
tend to increase the margin beween prices received by farmers and prices paid 
by consumers. The Department of Health, Education, and Welfare states that 
because milk is a natural product with consequent wide variations in its butter- 
fat content, the result might be that butterfat minima would be fixed so low 
in order to comply with this bill as to encourage skimming or removal of butterfat 
in much of the milk supply. 

The Bureau of the Budget concurs with the Departments of Agricuiture and 
Health, Education, and Welfare in recommending against enactment of the 
proposed legislation. 

Sincerely yours, 
Ropert E. MEerRIAM, 
Assistant to the Director. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., June 29, 1956. 
Hon. J. PERCY PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 

Drar CONGRESSMAN Priest: This is in reply to your letter of March 7, 1956, 
in which you state that the Committee on Interstate and Foreign Commerce 
would appreciate receiving this Department’s recommendations on H. R. 9725. 
This bill would prohibit the sale at the retail level of packaged ice cream, fluid 
milk, or fluid milk drinks unless the container is conspicuously labeled to show 
the minimum butterfat content of the product offered for sale. 

This Department recommends against approval of H. R. 9725. 

All States now have minimum butterfat standards for whole milk and ice 
cream. Therefore, a product labeled “milk” or “ice cream” is required to con- 
tain the minimum butterfat defined by such standards. A Federal labeling 
requirement would add unnecessary regulations to those now established by the 
States. This would require additional expenditures both by Government and 
by industry in administration and compliance with the regulation. Such addi- 
tional costs in the handling of dairy products would tend to increase, to the 
disadvantage of dairy farmers, the margin between prices received by farmers 
and prices paid by consumers. 

The term “fluid-milk drink” is applied generally to a milk drink which does 
not meet the minimum butterfat standard of whole milk. Such products usually 
contain only the butterfat which is not removed in ordinary separation of cream 
from milk. The labeling of such products as to minimum butterfat content 
would serve no useful purpose. 

Milk, milk drinks, and ice cream are labeled as to butterfat content voluntarily 
by some handlers particularly if the product contains more than the required 
minimum. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
TRUE D. Morse, Acting Secretary. 
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FEDERAL TRADE COMMISSION, 
Washington, May 9, 1956. 
Hon. J. Percy PRIEstT, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHAIRMAN: This is in response to your letter of March 7, 1956, 
inviting comment upon H. R. 9725, 84th Congress, 2d session, a bill to provide 
for the labeling of ice cream, fluid milk, and fluid milk drinks, and for other 
purposes. 

The bill would amend section 301 of the Federal Food, Drug, and Cosmetic 
Act, as amended, to prohibit the retail sale of ice cream, fluid milk, or fluid milk 
drinks unless the containers of such products are conspicuously labeled to show 
minimum butterfat content. 

As the labeling of foods, drugs, and cosmetics is primarily the responsibility 
of the Department of Health, Education, and Welfare, the Federal Trade Com- 
mission has not, for a number of years, undertaken any proceedings with respect 
to such labeling. Neither is the Commission in a position to appraise the pro- 
posed legislation in the light of the regulatory problems which may be involved 
in the administration of the Federal Food, Drug, and Cosmetic Act. As a con- 
sequence, there does not appear to be any useful comment that the Commission 
ean offer. 

By direction of the Commission. 

JOHN W. GWYNNE, Chairman. 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
Washington, June 25, 1956. 
Hon. J. Percy PrI«Est, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


DEAR Mr, CHAIRMAN : This letter is in response to your request of April 19, 1956, 
for a report on H. R. 10519, a bill to amend section 304 (d) of the Federal Food, 
Drug, and Cosmetic Act, with respect to the disposition of certain imported 
articles which have been seized and condemned. 

This bill would provide that foods, drugs, cosmetics, or devices, which have been 
imported from foreign countries and entered through customs into the United 
States, if subsequently seized under domestic provisions of the law as violative of 
the Food, Drug, and Cosmetic Act may under certain conditions be reexported. 

At the present time the settled judicial interpretation of section 304 (d) of the 
Federal Food, Drug, and Cosmetic Act does not permit exportation or reexporta- 
tion of products seized unless they are first brought into compliance with the act 
under court order and under supervision. Section 801 (d) of the Federal Food, 
Drug, and Cosmetic Act provides that articles for export which are subject 
to the act shall not be deemed to be adulterated or misbranded if they are in 
compliance with the laws of the country to which they are going, in accordance 
with the specifications of the foreign purchaser, and clearly marked for export. 
This section provides, however: “But if such article is sold or offered for sale 
in domestic commerce, this subsection shall not exempt it from any of the pro- 
visions of this act.” 

This bill would permit the owner of an imported article which has been seized 
because of violation to come into district court and establish that the violation 
did not occur after the article was imported and that he had no reason to believe 
it was violative before it was released from customs’ custody. The court may 
then permit the article to be delivered to the owner for exportation when the 
owner further shows that it will be exported in accordance with the conditions 
set up in section 801 (d). An exception is made in the case of seized imported 
articles where the reexportation is made back to the original foreign supplier, 
such exception permitting the goods to be returned to the supplier without the 
necessity of complying with section 801 (d) (1) and (2). 

This legislation will be valuable to importers under circumstances where the 
violative character of foods, drugs, cosmetics, or devices was not detected when 
the article was offered for entry, but was subsequently discovered and the goods 
seized. It would grant the privilege of such reexportation only where the 
violative character existed at the time of entry and where the importer or owner 
was without knowledge of the violative character, but would not grant any privi- 
lege where the goods spoiled after entry. It would not expose the United States 
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to charges of dumping unsuitable merchandise abroad because it would require 
that such reexported goods comply with the laws of the country to which it is 
going as well as the specifications of the foreign purchaser. In the case of goods 
returned to the original supplier, compliance with the laws of the country to 
which it is going would not be required but this would be merely a matter of 
returning adulterated or misbranded goods to their source. 

We believe that the bill will tend to be equitable and will produce no dis- 
crimination between domestic producers and importers, and that it will serve to 
aid innocent importers who might be victimized by the unknowing acceptance of 
foreign goods which violate our laws. The only objection that we have to the bill 
as it is drawn arises from the use of the word “reasonably” as it occurs on line 
8 of the first page. This language would require a person seeking release of such 
goods to “reasonably” establish that the adulterated or misbranded condition 
existed at the time the article was imported and that such person had no knowl- 
edge or cause to know that it was violative. Objection to the use of the word 
“reasonably” in this sentence is because it would seem to set up a new limitation 
on evidence. We believe that this might cause confusion and uncertainty which 
might well result in uneven application by different courts. It appears to us 
that facts precedent to a release should be established to the satisfaction of the 
court and that it is unwise to produce any new rule or new limitation on either 
the kind or the quantity of evidence that would be required. 

We would recommend that the word “reasonably” in line 8 of the first page 
be stricken. With this change we recommend that the bill be enacted. 

Subject to this change, we believe that the bill substantially conforms to the 
suggestions made in our report of March 12, 1956, on H. R. 5746, an earlier version 
of the present bill. 

Sincerely yours, 
M. B. Fotsom, Secretary. 


TREASURY DEPARTMENT, 
Washington, April 30, 1956. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
llouse of Representatives, Washington, D. C. 

My Dear Mr. CHAIRMAN: Reference is made to your letter of April 19, 1956, 
requesting a statement of this Department’s views on H. R. 10519, to amend 
section 304 (d) of the Federal Food, Drug, and Cosmetic Act, with respect to 
the disposition of certain imported articles which have been seized and cun- 
demned. 

The proposed legislation would permit the return of a seized article to the 
owner for exportation in lieu of destruction where the person seeking its release 
reasonably establishes (1) that the adulteration, misbranding, or violation did 
not occur after the article was imported and (2) that he had no cause to believe 
that the article was adulterated, misbranded, or in violation before it was re- 
leased from customs custody. 

Since the proposed legislation relates to matters not primarily within the 
jurisdiction of this Department, the Treasury has no comment to offer on 
merits of the proposed legislation. 

Very truly yours, 
FRED C. ScRIBNER, Jr., 
General Counsel. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., June 29, 1956. 
Hon. J. Percy Pri&st, 
Chairman, Committee on Interstate.und Foreign Commerce, 
House of Representatives, House Office Building, Washington 25, D. C. 
My DEar Mr. CHAIRMAN: This is in response to your request of April 19, 1956, 
for a report covering H. R. 10519, a bill to amend section 304 (d) of the Federal 
Food, Drug, and Cosmetic Act, with respect to the disposition of certain imported 
articles which have been seized and condemned. 
This bill is similar to H. R. 5746, upon which the Bureau of the Budget reported 
to you on February 20, 1956. In that report is was stated that the Bureau of the 
Budget would have no objection to the enaetment of H. R. 5746 subject to certain 
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amendments proposed in the reports of the Departments of Justice and of Health, 
Education, and Welfare. The amendments proposed by the latter Department 
were: 

1. That the bill apply only to articles which had been adulterated or 
misbranded prior to the time of entry into the United States, and that the 
importer carry the burden of proving this condition. 

2. That the articles proposed for export under the terms of this bill be 
made to comply with the conditions set forth in section 801 (d) of the 
Federal Food, Drug, and Cosmetic Act. 

The amendments suggested in the report of the Department of Justice on 
H. R. 5746 related to requirements for the execution of a bond, the payment of 
incident expenses, and the supervision of exportation. 

Since the changes suggested in our previous report have been substantially in- 
corporated into H. R. 10519, the Bureau of the Budget would have no objection 
to the enactment of this measure. 

Sincerely yours, 

Rosert FE. MERRIAM, 
Assistant to the Director. 


THE SECRETARY OF COMMERCE, 
Washington, June 29, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This letter is in reply to your request of April 19, 1956, 
for the views of this Department with respect to H. R. 10519, a bill to amend 
section 304 (d) of the Federal Food, Drug, and Cosmetic Act, with respect to 
the disposition of certain imported articles which have been seized and 
condemned. 

The bill provides that imported articles adulterated or misbranded at the 
time of entry shall be permitted to be exported if brought into conformance 
with section 801 (d) of the Federal Food, Drug, and Cosmetic Act, as amended. 

Section 801 (d) would require the article so exported to meet specifications 
of the foreign purchaser, not be in violation of the laws of the country to which 
intended for export, and labeled on the outside of the package to show that it 
is for export. 

At present not all articles imported into the country are examined at the 
time of entry to determine their compliance with the Federal Food, Drug, and 
Cosmetic Act. Those articles which are so examined and found not in accord 
with the requirements of the act are refused entry but may be exported. 
Articles which are not examined at the time of entry but are found to be in 
violation after entry into the United States are seized and condemned unless 
brought into conformance. 

Since port of entry examinations are not within the control of the importer, 
it appears to be unfair to determine whether or not misbranded or adulterated 
articles imported shall be destroyed or eligible for export solely on the basis 
of whether or not they are examined and the adulteration discovered at the 
port of entry. 

H. R. 10519 would afford a satisfactory procedure for permitting export of 
these articles under appropriate restrictions. We specifically endorse the pro- 
vision which limits the benefits of H. R. 10519 to adulterations, misbranding, 
and other violation occurring before the import of the articles. There would 
appear to be no reason why an article which becomes adulterated or mis- 
branded or otherwise in violation after its entry into the United States should 
be treated any differently than it would have been had it been manufactured 
originally in this country. 

We have been advised by the Bureau of the Budget that it would interpose 
no objection to the submission of this report to your committee. 

Sincerely yours, 
. SINCLAIR WEEKS, 
Secretary of Commerce. 
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DEPARTMENT OF STATE, 
Washington, June 29, 1956, 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives. 


Dear Mr. Priest: Further reference is made to your letter of April 19, 1956, 
enclosing for the comment of the Department of State a copy of H. R. 10519, 
a bill to amend section 304 (a) of the Federal Food, Drug, and Cosmetic Act, 
with respect to the disposition of certain imported articles which have been 
seized and condemned. 

The Department has no objection to the enactment of H. R. 10519 from the 
standpoint of its possible effect upon the conduct of United States foreign 
relations. 

The Department has no comment on the provisions of the bill relating to the 
administration of the United States customs, which is the responsibility of the 
Treasury Department. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this report. 

Sincerely yours, 
Rosert C. HIL1, 
Assistant Secretary 
(For the Secretary of State). 


SOUTHERN DAIRIES, INC., 
Knorville, Tenn., March 30, 1956. 
Congressman J. PERCY PRIEsT, 
House Office Building, Washington, D. C. 

Dear Str: On March 2, 1956, a bill known as H. R. 9725 was introduced in the 
United States House of Representatives and referred to the Committee on In- 
terstate and Foreign Commerce. This bill in substance provided that all ice 
cream, fluid milk, or fluid milk drinks in bottles, cartons, or other package 
forms shall be conspicuously labeled to show the minimum butterfat content. 

In our opinion this bill will serve no good purpose and would definitely in- 
crease our cost which would ultimately pass on to the consumer. We are reg- 
istering our protest with you for the following reasons. 

1. The bill serves no useful purpose because butterfat requirements are 
already rigidly controlled by the local and State health departments, and stand- 
ards strictly enforced. 

2. It would increase the carton costs, and by so doing, this increase would 
eventually have to be paid by the public. 

3. The Federal Government, through its Public Health Department has already 
recommended minimum butterfat standards in their Public Health Recommended 
Code, and this code has been adopted by the majority of the cities in the United 
States. 

We feel that if this bill is passed, that it would definitely increase our costs 
and necessitate us to pass this on to the consuming public. I respectfully re- 
quest that you oppose passage of this bill. 

Sincerely yours, 
Fioyp S. KEeFravuver. 


SouTHERN Darries, INC., 
Tampa, Fla., March 30, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee Interstate and Foreign Commerce, 
House Office Building, Washington, D. C. 


Dear Mr. Priest: On March 2, 1956, a bill known as H. R. 9725 was introduced 
in our United States House of Representatives. This bill has now been referred 
to your committee and in substance provides that all ice cream, fluid milk, or 
fluid milk drinks in bottles, cartons, or other packaged forms, shall be conspic- 
uously labeled to show the minimum butterfat content. 

Personally, in my opinion, I can see no need for such a bill. In our State, 
Wwe are operating under public health department regulations which naturally 
include minimum butterfat standards and this code has been adopted by the ma- 
jority of cities and States in the United States. Furthermore we operate under 
the Florida State Agriculture Department as well as our local county health 
department and certain adequate supervision of all of our products is included 
in their inspection. 
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In our operation we are interstate and our company can pool the purchases of 
cartons for all the various plants. If this law should be passed, it would mean 
we would be compelled to order cartons in relatively small quantities and 
naturally the imprinting of these cartons would increase our operation expense. 
You can readily see that the labeling requirements would not apply to our 
competitors who are engaged in purely intrastate commerce thereby giving 
them a cost advantage. 

Again, in my opinion, this bill serves no useful purpose because butterfat 
requirements are already rigidly controlled by our local and State health de- 
partments and the standards are strictly enforced. 

Please consider this as an objection to this bill and I trust it can be killed in 
the committee. 

Sincerely yours, 
G. R. Henge, Zone Manager. 





NATIONAL COUNCIL OF AMERICAN IMPORTERS, INC., 
New York, N. Y., June 6, 1956. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

DEAR Mr. Priest: We understand that your committee plans to give con- 
sideration in the near future to the bill, H. R. 10519, which was introduced on 
April 16 by Representative Arthur G. Klein. 

This bill proposes to amend section 304 (d) of the Federal Food, Drug, and 
Cosmetic Act with respect to the disposition of certain imported articles which 
are seized and condemned after they have been cleared at the original port 
of entry. Because the Food and Drug Administration does not have sufficient 
personnel to inspect all merchandise imported, there are occasional cases where 
shipments are passed at the original port of entry without thorough examination. 
In such cases, neither the Food and Drug Administration nor the importers 
may be aware that the imported articles are in violation of our standards when 
they are cleared through the original port of entry. 

H. R. 10519 will merely amend the present act to permit imported goods 
seized after clearance through customs to be disposed of by exportation to a 
foreign country, including the return of such goods to the original foreign ship- 
per by order of the court, if the court is satisfied that the owner of the goods has 
not willfully violated the provisions of the act. 

The bill is merely in the nature of an amendment to the act to remedy an 
unfair and unjust situation. We understand that the Department of Health, 
Education, and Welfare recommends the enactment of this bill, and so far as 
we know, there is no opposition to it from any business organization or individual. 

In the event that public hearings are held, we do not believe that it is necessary 
for a representative of our organization to make a personal appearance, as we 
believe that the committee should approve this bill in a routine manner as a 
noncontroversial proposition. 

We do hope, however, that the bill will be taken up shortly and, with the 
approval of your committee, will be passed by the House and the Senate at this 
session of the Congress. It is a constructive measure which deserves prompt 
attention. 

Respectively yours, 
Harry 8. RADCLIFFE, 
Executive Vice President. 


AMERICAN SPICE TRADE ASSOCIATION, 
New York, N. Y. 
Hon. J. Percy Priest, 
Chairman, Subcommittee on Health and Science, 
Committce on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Str: On behalf of the spice industry in the United States, the American 
Spice Trade Association, Inc., wholeheartedly supports H. R. 10519 which amends 
the Food and Drug Act re disposition of certain imported articles which have 
been seized and condemned. 

Favorable action by the committee is urged by the full membership of this 
association. 

Respectfully yours, 
STEWART P. WANDS, Hvecutive Secretary. 
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AMERICAN CHAMBER OF COMMERCE FOR TRADE WITH ITALY, INC., 
New York, N. Y., June 25, 1956. 





Mr. Evton J. LAYTON, 
Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. LAYTON: With reference to your notice of June 22 informing that the 
Subcommittee on Health and Science of the Committee on Interstate and Foreign 
Commerce will hold hearings on June 29, 1956, on H. R. 10519, please note that 
while this organization does not plan to be represented in person at said hearings, 
it wishes to state its endorsement of this bill, as introduced by Representative 
Arthur G. Klein, of New York. 

We trust that our position will be brought to the attention of the members of 
the subcommittee, and that our endorsement of H. R. 10519 will be included in 
the record of the hearings. 

Sincerely yours, 
Mario F. Hurron, Evecutive Secretary. 






CHEESE IMPORTERS ASSOCIATION OF AMERICA, INC., 
New York, N. Y., June 25, 1956. 

Re H. R. 10519, a bill to amend the Foods, Drug, and Cosmetic Act with respect 

to the disposition of certain imported articles which have been seized and 

condemned. 
SUBCOMMITTEE ON HEALTH AND SCIENCE, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
House of Representatives, Washington, D.C. 

GENTLEMEN: Our organization represents a major portion of the American 
importers of cheese. In order to insure that only good and wholesome cheese is 
imported into the United States, importation is generally made on the basis of 
letters of credit payable after passage of the goods by the Food and Drug 
Administration. 

The Food and Drug Administration in many instances permits entry of the 
goods on the basis of “no samples desired.” This constitutes passage by the 
Food and Drug Administration and the goods are thereupon paid for in full. It 
may happen thereafter that an examination by the Food and Drug Administration 
may result in seizure and condemnation of the goods due to conditions which 
existed at the time of import into the United States. The importer is helpless to 
prevent such a situation, yet under existing law, there is no provision which 
would permit the importer to reexport the merchandise to the shipper in the 
country of origin. 

In the case of cheese which is adulterated or contaminated, there is no way 
in which the merchandise can be brought into compliance, and in such circum- 
stances there would be a complete loss of the goods, as well as a loss to the 
importer, which is wholly unfair and unreasonable. 

The present bill would make it possible for the goods to be exported or to be 
returned to the original foreign supplier in those instances where the adultera- 
tion, misbranding, or violation did not occur after the article was imported and 
the importer had no cause for believing that the merchandise was adulterated, 
misbranded, or in violation before it was released from customs custody. 

We feel that this bill serves a very urgent need at the present time and that 
there can be no reasonable basis for opposition to such legislation. We therefore 
wholeheartedly support this bill and urge prompt favorable action with regard 
to same. 

We would appreciate it if this letter were made a part of the record of the 
hearing pertaining to the above bill. 

Very truly yours, 
MARTIN A, FROMER, Counsel. 






ILLINOIS FARMERS UNION, 
Springfield, Ill., June 27, 1956 
Hon. J. Percy PRrIsEst, 
Chairman, House Committee on Interstate and Foreign Commerce, 
House Building, Washington, D.C. 


Dear Sir: The Illinois Farmers Union favors H. R. 9725, which requires label- 
ing dairy products with a label which clearly shows minimum butterfat content. 
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We urge that the lettering be large enough to be read without the use of a 
magnifying glass and in a plain statement and not in code. 
Because it permits more fluid milk to move into commercial channels we favor 
H. R. 4785, which provides for a minimum of 3.5 percent butterfat in milk. 
We ask that our stand be made part of the record on the hearings on these bills. 
Very truly yours, 
RatpH §S. Brapiey, President. 


The CHarrMan. We have a bill here introduced by our colleague, 
Mr. Klein, who is not able to appear here this morning. It is my 
understanding that Mr. Radcliffe is here and he is in support of that 
bill. 

I wonder if Mr. Radcliffe is here to make a presentation in behalf 
of the Klein bill. 


STATEMENT OF HARRY S. RADCLIFFE, EXECUTIVE VICE PRESI- 
DENT, NATIONAL COUNCIL OF AMERICAN IMPORTERS, INC. 


Mr. Rapcuirre. Mr. Chairman and members of the committee, I 
have a letter which I assume is among those that were just incorpo- 
rated in the record from the Associated Food Distributors. I have 
been authorized to speak on behalf of that organization, as well as 
my own. 

My name is Harry S. Radcliffe. I am the executive vice president 
of the National Council of American Importers, Inc., 45 East 17th 
Street, New York City. The national council was formed in 1921 
and is recognized as the representative organization of United States 
import trade on general matters. At present the membership is 650 
American firms located in 22 cities throughout the country who handle 
some 270 different classes of foreign commodities, including many 
types of crude and manufactured foodstuffs and drugs. 

I appear before your subcommittee today to record the strong sup- 
port of our organization of H. R. 10519 introduced on April 16, 1956 
by the Honorable Arthur G. Klein. This bill proposes to amend sec- 
tion 304 (d) of the Federal Food, Drug and Cosmetie Act, with respect 
to certain imported articles which have been seized and condemned 
at places within the United States other than at the original port of 
entry. 

Imported products which are refused admission to the United States 
(that is: condemned at the point of entry) because they do not con- 
form to the requirements of the act may be exported to any country 
if they (1) accord to the specifications of the foreign purchaser, (2) 
are not in conflict with the laws of the country to which they are 
intended for export, and (3) are labeled on the outside of the shipping 
package to show that they are intended for export. 

While the goods are in an import status at the original port of entry, 
and are detained as adulterated, misbranded or otherwise in violation 
of the act, the importer has three choices : 

1. He may destroy the goods under appropriate bond procedure 
and supervision ; 

2. He may process the goods, or clean, or sort them in such manner 
as to bring them in compliance with the act and the standards and 
regulations promulgated thereunder ; or 

3. He may export them under the conditions just mentioned. 

If, however, the very same goods that are in violation are permitted 
to enter on the basis of no sample required by the Food and Drug 
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Administration (which the import trade knows as the “green ticker” 
procedure), and are subsequently seized and condemned, the present 
law contains no authority for the exportation of such goods under 
any conditions. 

We fully realize that the Food and Drug Administration does not 
have, and could not possibly have, at its disposal sufficient personnel 
to inspect each and every shipment of merchandise imported. Exami- 
nation of imports must be made according to the facilities and per- 
sonnel available at various perts. Therefore, it is inevitable that there 
will be some cases where merchandise not conforming to the standards 
of the act is passed at the original port of entry, and later found in 
violation of those standards and therefore seized and condemned at 
consuming centers around the country. Furthermore, hidden defects 
not detected at the time of entry, such as bacterial development pro- 
ducing spoilage or contamination, may cause sizure of imported articles 
in interstate commerce and the loss of exportation privileges to the 
importer. 

In such cases, the American importers, though innocently involved, 
must suffer a total loss of the merchandise as it is usually impossible 
for him to so process the condemned merchandise as to bring it in com- 
pliance with the act. This is clearly the case when the product is 
canned or vacuum packed. Under the present law, valuable products 
which are admissible in many foreign countries, and where in fact 
such goods are often badly needed even though not in conformity with 
our high standards, must be totally destroyed. 

The pending bill, H. R. 10519, merely proposes to correct the in- 
equities of the present act by permitting the exportation of imported 
goods which are seized and condemned after release at the original 
port of entry into the United States. In short, it will restore such 
goods to import status, and thus permit their exportation under the 
conditions set forth, rather than require the importer to transform 
them into legal articles which, as mentioned, is usually not possible, 
or to destroy them. 

The adoption of this change in the law will go far to convince every- 
one here and abroad that our Food, Drug, and Cosmetic Act is not a 
punitive law, but simply a necessary measure for the protection of 
the American consuming public. 

The great majority of those engaged in importing foods and drugs 
firmly believe that strict enforcement of the act is not only necessary 
in the interest of the public, but is also important for the protection 
of reliable members of the import trade dealing in those types of 
products. We believe that in no case should our standards be lowered 
to increase foreign trade, but we do feel that fair provisions in our 
laws are imperative to obtain the full cooperation of foreign producers 
to adopt standards similar to our own. 

H. R. 10519 is merely in the nature of an amendment to the act to 
remedy an unfair and inequitable situation to which attention has 
recently been called. So far as we can ascertain, there is no opposi- 
tion to the proposed amendment from any business group or from any 
agency of the Government concerned. In fact, it is our understand- 
ing that the Government agencies involved and all trade associations 
in the import field which are interested have strongly recommended 
enactment of this proposed legislation. 
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It will be noted that the bill contains one departure from the 
usual export conditions of section 801 (d) of the act. That is if the 
exportation is made as a return of the substandard merchandise to the 
original foreign supplier, then the goods will not have to accord 
to the specifications of the foreign purchaser, as there would be no 
such purchaser. 

Also, in returning unsatisfactory goods to the original foreign sup- 
plier, the importer would not be required to show that the exportation 
1s not in conflict with the laws of the country to which they are to 
be shipped. 

The basic reason for this second condition in our law is that the 
United States does not wish to be accused of dumping substandard 
foods and drugs on the world markets. Standards in various foreign 
countries vary a great deal or are nonexistent. Even where high 
standards are part of the law in some foreign countries, there is no 
administrative agency or machinery to enforce these laws. Thus, 
if the proposed amendment did not permit the return of condemned 
goods to the original foreign suppliers, the importer might be forced 
to seek an export outlet in a country with no standards at all or 
where there is lax administration. That situation might indeed bring 
about a justified charge of dumping substandard merchandise in world 
markets. 

In supporting this bill, we suggest two minor changes. On line 8, 
page 1 of the bill, we recommend that the word “reasonably” be de- 
leted because the use of this word may cause varying legal interpreta- 
tions. We also suggest that on line 10, page 1 of the bill, the word 
“reasonable” be inserted before the word “cause.” 

I might say that I have discussed both these changes with the 
sponsor, Congressman Klein, and he, had he been present, I am sure 
would have made the same suggestion. 

We respectfully urge that your subcommittee very promptly ap- 
prove this noncontroversial bill and press for its adoption by the 
Congress before the adjournment of the present session. 

Thank you very much, Mr. Chairman. That concludes my state- 
ment. 

The CHarrman. Mr. Radcliffe, I have just one question. 

Under the conditions by which seized merchandise may be exported 
when it is seized now at the point of entry, is the exportation usually 
back to the country from which the import came? , 

Mr. Rapcuirre. Not necessarily, Mr. Priest. 

The Crramrman, It may be to other countries ? 

Mr. Rapcuirre. It may be to any country in the world. 

The Carman. It must comply with the conditions you set forth 
here ? R 

Mr. Rapcrirre. That is correct. Provided those conditions are 
met it may be exported anywhere. 

The Cuarrman. The purpose of this bill, then, is simply to apply 
that same procedure if the merchandise is condemned and seized at 
some point after entry ? 

Mr. Rapvcuirre. That is right. 

The Cuarrman. Are there other questions of Mr. Radcliffe? 
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Mr. Dies. Mr. Radcliffe, under the present law if imported goods 
are condemned and seized of course they are destroyed. Now you 
propose to change that so that the importer can export it. 

Let us assume that under your law some importer were to import 
foodstuffs destined for human consumption, and it is contaminated. 
If this act goes into effect would you still be permitted to export that 
to some foreign country ? 

Mr. Rapcuirre. No. The importer would have to meet the—he 
would have to make a showing that conditions of 801 (d) can and will 
be met. That would be by order of a court, Mr. Dies. He would 
have to go into court to get that permission to export them, as I under- 
stand it. 

Mr. Dries. What I cannot understand—and of course I know nothing 
about this—is why we would want to authorize any ‘mporter to export 
any contaminated foodstuffs to any country, regardless of what the 
standard of that country would be. 

Mr. Ravcurrre. That is the law now. If it is detained at the point 
of entry for any reason, at the original port of entry, it can be done. 

Mr. Dies. I understand, of course, in the present law it comes in 
and is detained and you can send it back. 

Mr. Rapcutrrr. That is right, sir, 

Mr. Dies. Suppose it comes in and it is later discovered to be con- 
taminated. I am just wondering if under any conditions you ought 
to permit the exportation of contaminated foodstuffs to any country. 
I can understand sending it back to the man who sent it to you, but 
to export contaminated or spoiled foodstuffs under any condition 
would seem to me, offhand, to be unjustified. 

Mr. Rapcuirre. Mr. Dies, this bill provides that the person seeking 
its release establishes that the adulteration, misbranding or violation 
did not occur after the article was imported, and, second, that he had 
no reasonable cause to believe it was adulterated, misbranded, or in 
violation before released from customs custody. It is just merely an 
extension of the present import status which he has on goods where 
adulteration was present at the time of entry but not detected and it 
had gone inland. 

Mr. Dres. I can understand that if I get some contaminated food 
there might be some justification for permitting me to return it to 
the exporter, the man from whom I bought it. 

Mr. Rapcuirre. Yes. 

Mr. Dries. But to permit that to be exported to any other country 
or to anyone else under any condition would seem to me to be unjusti- 
fied. It ought to be seized and destroyed. 

Mr. Rapcuirre. That is the present law, as I said. 

Mr. Dries. It makes no difference to me what the present law pro- 
vides. I certainly do not believe by statutory provision we ought to 
authorize the exportation of contaminated foodstuff. It does not seem 
reasonable to me. Here we are out all over the world trying to uplift 
everybody and help | them out. 

Mr. Ravcuirre. Some of the goods that are unsatisfactory under 
the high standards of our present law are quite satisfactory in other 
areas of the world, sir. 

Mr. Dies. That might be, but still I would hate to put my country 
in the position of exporting contaminated foodstuffs. I believe I have 











AMENDMENTS TO FEDERAL FOOD, DRUG, AND COSMETIC ACT 31 


a little higher regard for human kind than to dump that sort of thing 
on them. 

I would like to have someone explain the moral justification for 
that conduct. Under the law now you can burn it up. That is what 
ought to be done with it. It ought to be destroyed. If it is contam- 
inated it ought to be destroyed. 

Under the provisions of this bill you are going to permit them to 
export this stuff. 

Mr. Rapcurre. The point being, he is now permitted to export 
if 

Mr. Dies. It ought not be permitted now. 

Mr. Rapcuirre. If refused admission at the original point of entry. 

Mr. Dies. I am perfectly willing to send it back to the man who 
sold it and to say, “You sent me some contaminated food. It was con- 
taminated when you sent it. I want to send it back.” But to permit 
me to go out and sell it to foreign people is something I cannot see a 
justification for. I could not do it to my own people. I could not 
send it to the people of the United States. I would hate to send it 
over to the people of Mexico or some other foreign country and say: 
“Here it is. You do not have decent standards; therefore, we will 
take advantage of your lack of sufficient standards and sell you con- 
taminated foodstuff.” 

Mr. Rapcuirre. I might say, sir, it is not always feasible to return 
it to the original foreign supplier. Much of this imported foodstuff 
comes in under irrevocable letter of credit, one condition of which is 
that it must pass the Food and Drug Administration upon arrival in 
the United States. Of course( if it is detained at the original port, 
the importer does not pay for the goods. He does not pay for the 
goods and, in that case, he could well return them. 

However, if it passes through on a “no sample required” basis that 
enables the letter of credit to be paid by the bank to the foreign sup- 
plier. Now, if it were then condemned and under this bill permitted 
to be exported, we could not always send it back to the original sup- 
plier. He would say, “You got the goods and I got the money.” 

Mr. Dies. It ought to be destroyed, just like this law provides now, 
it seems to me. I just cannot see the logic of it, Mr. Chairman. 

Mr. Rapcuirre. We feel that the importer should not be penalized 
by the destruction of the goods. 

Mr. Dres. I do not want to penalize him. 

Mr. Rapcuirre. Because the Food and Drug Administration does 
not have adequate personnel to inspect everything coming through. 

Mr. Dres. They ought to have more personnel, then, because I think 
it is a foolish thing to spend $5 billion all over the world trying to 
win friends and then have a law that foodstuff which is so contami- 
nated we will not let our own people eat it but we are going to author- 
ize by statute the exportation of it to other people to consume. I do 
not think that is a very friendly attitude to take. 

Mr. Haywortnu. Will the gentleman yield for a moment ? 

Mr. Dies. Yes. 

Mr. Hayworrn. When you use the word “contaminated” it implies 
you are talking about something utterly unfit. 

Mr. Ravcurrre. No. 

Mr. Hayrworrn. I suppose there might be poorer grades. 
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Mr. Rapcuirre. Poorer grades; not up to standard; and so on. It 
may be only misbranded. 

Mr. Dres. In my vocabulary “contaminated” means just that. 

Mr. Ravcuirre. If it were absolutely rotten it would not be accept- 
able. 

Mr. Dries. You say here “spoiled or contaminated” and there cannot 
be any lower grade than spoiled food, can there ? 

The CHatrman. May the Chair state with reluctance that we 
interrupt this hearing, but a quorum call is on and probably there 
will be quite a number during the remainder of the day. 

Mr. Rapciirre. Would the Chairman care to have me return ? 

The CuatrMan. You are from out of town, I understand ? 

Mr. Rapcrirrer. Yes, sir. 

The CHarRMAN. Perhaps by next Thursday, when it appears we 
will have to resume these hearings, at 10 o’clock next Thursday, you 

may be able to come. 

Let me ask you, Mr. Harvey: Can you be here Thursday ? 

Mr. Harvey. Yes, sir. 

The CHatrman. Are there any other witnesses present who could 
not be here next Thursday ? 

Mr. Market. I will not be able to be here Thursday morning. I 
will have to leave. 

The Cuarrman. It will have to be on Thursday morning at 10 
o’clock. 

The committee would be glad to have you return, Mr. Radcliffe, I 
am sure, if you care to come back. It might be there are some ques- 
tions committee members would like to ask you. However, I think 
you have covered the situation from your viewpoint and your pres- 
ence will not be required unless it is convenient for you to be here. 

Mr. Rapcurre. Thank you very much, Mr. Chairman. 

(The following letter was later received from Mr. Radcliffe:) 

NATIONAL COUNCIL OF AMERICAN IMPORTERS, INC., 
New York, N. Y., July 2, 1956. 
Hon. ArTHUR G. KLEIN, 
Chairman, Subcommittee on Science and Health, 


Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. Kietn: The public hearings before the Subcommittee on Science 
and Health held last Friday, June 29th, was suddenly interrupted by a quorum 
-all of the House while I was testifying on H. R. 10519. The hearing was 
thereupon recessed until Thursday, July 5 

Just before the recess, Representative Martin Dies had questioned me about 
the wisdom of permitting the reexportation of foods and drugs that do not con- 
form to the standards of the United States Food, Drug, and Cosmetic Act to 
friendly countries to which our country has given substantial financial assistance 
in recent years. Mr. Dies stated, in effect, that he had no objection to the return 
of substandard merchandise to the original foreign supplier, but that he thought 
“contaminated or spoiled” foodstuffs should be required to be destroyed whether 
seized or condemned by the Food and Drug Administration after release from 
customs custody, or when detained at the original point of entry while in import 
status. 

At the time the hearing last Friday was cut short, I was on the point of 
explaining that section 801 (d) of the present act specifically provides that any 
article subject to the Food, Drug, and Cosmetie Act intended for export points 
outside the United States—whether such article is of foreign or domestic origin— 
must accord to the specifications of the foreign purchaser. H. R. 10519 would 
make an exception to this general rule only where the condemned goods are 
to be returned to the original foreign supplier. But in all other cases of exporta- 
tion under present law, or as provided in the bill, without exception, the importer 
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will have the burden of proving to the satisfaction of the court that the full 
requirements of section 801 (d) will be met. Thus, in their existing condition 
the articles must not be in conflict with the laws of the country to which they 
are intended to be exported but further must be in accord with the specifications 
of the foreign purchaser. 

As a practical matter, foodstuffs or drugs which are now detained at the point 
of entry, or which may be seized and condemned after passing through the 
original point of entry without adequate inspection, under the terms of H. R. 
10519, can only be exported to purchasers in foreign countries because of minor 
differences between our high standards and the standards in effect in the various 
countries to which these substandard articles are to be exported. For example, 
imported drugs must conform to the standards of the United States Pharma- 
copoeia. Slightly lower standards on certain drugs, however, are contained in 
the British Pharmacopoeia, so that some drugs detained at the point of entry in 
the United States can now be readily exported to the United Kingdom. The same 
situation is true with regard to the slightly lower standards relating to drugs 
in other friendly countries. As to foodstuffs, our standards require an 80 percent 
fat content for both domestic and imported butter, but other countries only 
require 70 to 75 percent and thus if butter is offered for import below the 80 per- 
cent fat content minimum, such butter, which is entirely wholesome, may be 
exported to other countries with standards requiring a little less butter fat 
content. The United States standards on milk chocolate require certain propor- 
tions of cocoa, sugar, and milk content. Many other countries have standards 
with less rigid requirements so that imported milk chocolate, which is now 
detained as unsatisfactory, may readily be exported to those foreign countries 
to the complete satisfaction of the foreign buyer. In the case of canned tomatoes, 
our standards require that there be a content of 50 percent of solids after drain- 
age through a certain size sieve. Canada only requires 40 percent of such solids 
and, therefore, if a shipment of canned tomatoes is rejected as substandard 
because they only contain 45 percent of solids, the shipment can be readily 
exported to customers in Canada. 

Obviously, no foreign purchaser in any foreign country will buy from an 
American importer goods unfit for human consumption, articles contaminated 
with filth, insects, worms, or other forms of animal life, or articles that are 
spoiled or rotted. This provision of the present law, which is not disturbed by 
H. R. 10519 when the contemplated export is to a foreign importer other than 
the original supplier, is a complete safeguard against the possibility of offending 
friendly foreign countries regardless of the standards in those countries or the 
lack of them. 

As it will be impossible because of pressure of other ‘business for me to return 
to Washington to appear when the hearings are resumed on July 5, I would 
respectfully request that this letter be inserted in the record immediately follow- 
ing the testimony I was presenting when the recess was taken last Friday. 

Respectfully yours, 
Harry S. RADCLIFFE, 
Executive Vice President. 


The CuarrMan. The committee will stand adjourned and, unless 
further notified of hearings on this subject, these bills will be resumed 
at 10 o’clock next Thursday morning, July 5. 

(The following statement was submitted for the record :) 


STATEMENT OF MICHAEL F. MARKEL 


My name is Michael F. Markel. I am an attorney at law and the senior partner 
of Markel & Hill with offices in Washington, D.C. 

I appear here in behalf of the food, drug, and cosmetic law bar organized as a 
section of the New York State Bar Association. This group includes among its 
members virtually all of the lawyers active in the field of food, drug, and cosmetic 
law. I have been designated by that group to appear before this committee in 
support of H. R. 9547. I also appeared in the same capacity in behalf of Mr. 
Hale’s earlier bill in 1953, which became Public Law 335, 838d Congress, 2d session. 

It should be recalled that this public law modified the procedure for promul- 
gation of regulations fixing and establishing food standards so as to eliminate 
the requirement for a formal hearing on proposals which did not present contro- 
versial issues and yet preserve the formal recordmaking procedure for issues with 
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respect to which disagreement exists. That law has been in effect since April 15, 
1954. The experience in operating under that law since that time has been so 
gratifying that both industry as well as Government believe the same procedure 
should be extended to all of the other sections of the law specified in 701 (e) 


which provide for formal rulemaking procedures. 
We, therefore, urge prompt enactment of H. R: 9547 into law. I know of no 
opposition to this law and believe that, if there were any, I would have knowledge 


of it. 
(Thereupon, at 11:11 a. m. wage June 29, 1956, an adjournment 
was taken until 10 a.m. Thursday, July 5, 1956.) 








AMENDMENTS TO FEDERAL FOOD, DRUG, AND 
COSMETIC ACT 


THURSDAY, JULY 5, 1956 


Houst or REPRESENTATIVES, 
SUBCOMMITTEE ON HEALTH AND SCIENCE 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met at 10 a. m., Hon. J. Percy Priest (chairman) 
presiding. 

The CuarrmMan. The subcommittee will come to order. 

We are meeting this morning to continue hearings on four bills, 
all of which were before the committee last week. 

We are happy to have Mr. John L. Harvey, Deputy Commissioner 
of the Food and Drug Administration with us, who will testify for 
the Administration on all the bills. 

The chairman will state at the beginning it will be necessary for 
me to go to the Rules Committee very shortly, but other members of 
the committee will continue with the hearings until we have to go to 
the House for a quorum call, which will probably come shortly after 
11 o’clock. 

We are happy to have you, and you may proceed as you wish, since 
you are covering all the bills at one time. 


STATEMENT OF JOHN L. HARVEY, DEPUTY COMMISSIONER, FOOD 
AND DRUG ADMINISTRATION, DEPARTMENT OF HEALTH, EDUCA- 
TION, AND WELFARE 


Mr. Harvey. I will try to follow the same order as the bills were 
presented Friday. 

The first one is H. R. 4875, which is a bill to require the Secretary 
of Health, Education, and Welfare, under exercise of authority exist- 
ing in section 401 of the Federal Food, Drug, and Cosmetic Act, to fix 
a definition and standard of identity for whole milk which would 
provide that the whole milk contain not less than 3.5 percent butter- 
fat. 

Mr. Chairman, that was described as an amendment to the Food, 
Drug, and Cosmetic Act. To me it appears to be sort of a legislative 
mandamus to the Secretary to require him to do that which the law 
authorizes him to do under certain conditions. 

The law provides whenever in the judgment of the Secretary such 
action will promote honesty and fair dealing in the interest of the 
consumer he shall promulgate regulations fixing a standard for any 
food. 


35 
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This bill would apparently direct the Secretary to fix such a stand- 
ard without following the procedure of having a hearing and a de- 
termination to see that it would promote honesty and fair dealing in 
the interest of the consumer. 

It is a little difficult to say just what the bill would require be- 
cause it can be done under the exercise of existing authority, but at 
the same time it tells the Secretary the conc lusion. he shall reach, so 
there is a material inconsistency. The bill, as I see it, would be in- 
consistent with the provision of section 401. Of course; the Congress 
can fix a standard for butterfat; there is no question about that. 
The Secretary can do so also, following the procedure the Congress 
has laid down. But [am not certain this provides exactly for either 
one. We object to the bill partly because it is uncertain, and because 
we think it is an undesirable precedent to direct the Secretary to reach 
certain conclusions which are presumed to be based upon hearings 
and findings of fact. That is without regard to the merits of whether 
or not there ought to be established a standard for butterfat in milk, 
and also without regard to whether 3.5 percent is a proper base. Our 
view is those are “iffy.” It might be determined on a hearing of 
record that such was the case. It might be determined that some other 
figure, or some other remedy was appropriate. For those reasons, 

sir, we do not feel this bill should be enacted. 

The CHairmMan. Are there any questions? 

Mr. Hayworru. It seems to me this is very significant testimony. 
Do you at the present time have a standard of 3.24 

Mr. Harvey. No. sir: there is no Federal standard for butterfat 
content in milk. 

Mr. Hayworrn. Do you think there should be any? 

Mr. Harvey. That is a question that I would want to resolve in 
accordance with law, if necessary, by holding a hearing on it. It has 
not been felt necessary and desirable heretofore. I do not have any 
fixed opinion on it at this time. 

Mr. Hayworrn. In your opinion, if this is to be done, it should be 
done after a hearing of interested parties? 

Mr. Harvey. That is my view. I have in mind particularly the 
provision in the Food, Drug, and Cosmetic Act for establishing stand- 
ards of this kind which are predicated upon the promotion of honesty 
and fair dealing in the interest of the consumer. Without findings 
of a positive character on that point the promulgation suggested 
would not be made. 

Mr. Hayworrn. Would you care to mention at this time any pro- 
cedures that might be taken by the Department if hearings were to 
be carried out along these lines? 

Mr. Harvey. There is a provision in the Food, Drug, and Cosmetic 
Act that requires the Secretary to give consideration to a proposal 
for hearing if he receives a petition from substantial interests in the 
industry affected, giving substantial reasons for the proposal. That 
is an administrative procedure, and so far as I know, that has not 
been done. 

Mr. Hayworrn. I understand why the industry would not be inter- 
ested in being controlled. What about the interests of the public? 

Mr. Harvey. Well, the Secretary may upon his own initiative pub- 
lish notice of such hearing and hold such hear ing also. 
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Mr. Hayworrnu. He has not done so / 

Mr. Harvey. He has not done so. 

Mr. Hayworrn. Is there any good reason why he has not done so? 

Mr. Harvey. This is a matter that is peculiarly amenable to local 
situations. You appreciate, of course, the Secretary’s power would 
extend only to interstate commerce. The marketing of milk is both 
interstate and intrastate commerce, but a very signific ant amount is 
intrastate and local. It is also commingled to a very appreciable ex 
tent, so the two would be indistinguishable. As a practical thing, it it 
has been found expedient and satisf: ictory to leave to the indivdual 
States the establishment of minimum butterfat standards for milk 
sold within their borders. 

Mr. Hayworrn. That is all. 

Mr. Dies. You say that there is no law now that undertakes to fix 
this standard ¢ 

Mr. Harvey. No Federal law. 

Mr. Dies. But there are different State laws. Are you familiar with 
those State laws ? 

Mr. Harvey. Ina general way; yes. 

Mr. Dies. What is the lowest percent that you have how g 

Mr. Harvey. The lowest that I know of offhand is 3.2 

Mr. Dies. What is the highest ? 

Mr. Harvey. I think 4 percent. 

Mr. Dries. How could they fix it at 4 percent? That is very high. 
In other words, some milk does not produce that much butterfat. 

Mr. Harvey. That is right. Most milk would be in excess of 3.2. 

Mr. Dies. The proponents of the bill argue that under the present 
system they buy this milk for their children ‘and they do not know what 
they are getting; they are not getting all the butterfat that is neces- 
sary. W hat is your answer to that ? 

Mr. Harvey. Well, I presume that it would meet the minimum 
standards in the State in which it is sold. 

Mr. Dies. Your department is opposed to this bill ? 

Mr. Harvey. For the reason that I first stated. I am not taking a 
final position on whether or not there should be a butterfat standard. 

Mr. Dies. Could you establish that standard under existing law by 
administrative action ? 

Mr. Harvey. Yes. 

Mr. Dres. But you think there ought to be a hearing and the matter 
ought to be carefully considered before any such reaul: ation is issued ? 

Mr. Harvey. I do; yes. 

The next bill, Mr. Chained: —as they were taken in order last 
Friday—is H. R. 9547, which . as introduced by Congressman Hale, 
a member of this committee. I understand that the committee has 
taken some action with regard to that and I am prepared to testify 
strongly in support of the bill, if that testimony is desired. 

Mr. Dies. I think that your statement that the department favors 
the bill is all that is necessary because actually we have reported the 
bill out. 

Mr. Harvey. That is what I understood. 

Mr. Dies. We understood before we reported the bill the Depart- 
ment was favorable, but we are glad to have your statement in the 
record. 
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Mr. Harvey. I would like to have the record show that we have 
had experience with a similar provision applicable to food standards 
alone, and that experience has convinced us that extending it to other 
forms of rulemaking is highly desirable. We are very much in favor 
of that piece of legislation. 

Mr. Dies. What is the next bill? 

Mr. Harvey. The next bill is H. R. 9725, which was introduced 
by Mr. Rogers of Texas to provide for the choo of ice cream, fluid 
milk and fluid-milk drinks. This bill proposes to amend the Federal 
Food, Drug, and Cosmetic Act to require that when milk or ice cream 
or milk drinks are sold at retail that they be labeled to show the 
minimum butterfat content of such ice cream, milk, or fluid-milk 
drinks. This bill seeks to amend the Federal law and it applies to 
transactions that occur entirely at retail. It does not make any pro- 
vision for such labeling when introduced or while in interstate com- 
merce, or make any requirement apparently with respect to interstate 
commerce, but makes the requirement with respect to retail sales. 

Now, the bill does not distinguish, or does not seek to distinguish, 
between milk, ice cream, and milk drinks that have moved in interstate 
commerce and those which have been produced locally. Obviously 
a serious question of validity would arise as to extending Federal 
laws to entirely localized retail transactions because it would not invoke 
the interstate commerce clause. 

I would feel also any effective policing of the label appearing on 
such products when sold at retail would involve an enforcement force 
of enormous proportions to be paid out of the Federal budget. 

[ might say again here we have product that can be made the sub- 
ject of ‘standards under the authority already vested in the Secretary 
of Health, Education, and Welfare, provided the appropriate findings 
are made on evidence taken at hearings. There is pending for pro- 
mulgation of standards for ice cream, a Federal standard, under these 
provisions, and I might say the controversial point primarily has been 
what is the proper butterfat content for ice cream. It has not been 
a generally agreed subject, That standard is pending. 

So far as milk drinks are cone erned, there again we have a product 
that is rather local in character. There is not a tremendous amount 
of interstate business of flavored, sweetened, and chocolated milk 
drinks. That is pretty much a business handled at the dairy delivery 
level, 

I have already adverted to the mixed intrastate and interstate status 
of milk which would be equally applicable here. We feel that, to 
the extent that it is desirable to require a butterfat declaration on the 
labels of products of this character, it would almost have to be 
regulated at the local level, at the retail selling point and that would 
be peculiarly the function of local government. 

Mr. Dies. Unless it was confined to interstate shipment ? 

Mr. Harvey. That is right, and in that event the legislation should 
provide, I would say, for requirements as to labeling when introduced 
and while in interstate commerce rather than to relate it to the retail 
sale. I think under this bill if I ship bulk milk or ice cream in inter- 
state commerce to a retailer and package it and label it, I would not 
be required to declare the butterfat content on my bulk package. He 
would have to find out in some way and I do not know how he would, 
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how much butterfat I had put into it, in order for him to live up to 
complying with this Jaw. 

Mr. Diss. If you were a retailer of Virginia, or over here in the 
District of Columbia, and they shipped you some milk from Virginia, 
there would not be any label on that milk, and, therefore, when you 
came to label it, you would not have the information with which to 
label it. 

Mr. Harvey. That is right, there would be no label as to butterfat 
content at least. 

Mr. Dies. That is what I mean, as to its butterfat content. You 
would either have to test it yourself or you would have to address an 
inquiry to the producer to find out. 

Mr. Harvey. I think so. To put it another way, Mr. Chairman, the 
only thing this bill can do is to regulate interstate commerce, but it 
is drawn to regulate the retail sale in interstate commerce. 

Mr. Digs. Do you have any questions, Mr. Hayworth ? 

Mr. Hayworrn. No, thank you, Mr. Chairman. 

Mr. Dies. Do you want to testify on some other bill, Mr. Harvey ? 

Mr. Harvey. Yes, sir, there is one more. This bill is H. R. 10519 
introduced by Mr. Klein of New York. 

This bill seeks to amend section 304 (d) of the Federal Food, Drug, 
and Cosmetic Act in a manner to allow a United States judge to au- 
thorize exportation of seized drugs or cosmetics, where those goods 
had originally been imported and their faulty condition was not 
detected at the port of entry, and they subsequently entered the chan- 
nels of domestic commerce and later were discovered to have been in 
violation of the act, and they are seized under domestic sections of the 
jaw. It is the settled judicial interpretation now that where such 
seizures are made, the provision to simply reexport them will not lie. 

Mr. Dres. They have to be destroyed # 

Mr. Harvey. They may be destroyed or the court would have the 
power and does exercise the power to release those goods for cleaning 
up of the flow and bringing them into compliance with the law, or 
for relabeling and sorting over, or whatever may be necessary or 
need to be done under the supervision of the Department, just the 
same as if they came from Minnesota into Wisconsin; in other words, 
if it was simply an interstate transaction, but that privilege, which 
is discretionary with the court, has been ruled not to extend to simply 
taking an importer’s goods which have been seized and doing nothing 
to them, and shipping them out of the country. That does not bri ing 
them into compliance ; it has been so ruled. This bill seeks to author- 
ize the exportation of such seized goods (1) if the importer or owner 
proposes simply to send them back to the person he got them from 
by a simple court order authorizing him to do so under appropriate 
bond which is exonerated when it is found he has done so; (2) to ship 
them to any foreign country under export agreements under similar 
bond after the importer has made a showing that the goods were in 
this adulterated or misbranded condition at the time they came into 
the country and (3) that they comply with the present statute with 
regard to exports, or if they vary from the legal requirements appli- 
cable in the United States that then they must be in conformity with 
the laws of the country to which they are consigned, and that they 
meet with the specifications of the foreign purchaser and, lastly, that 
they are marked to show that they are for export. 
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That provision applies to any goods which are produced in the 
United States at the present time, so this bill is not an amendment to 
substantive law in any particular. It is entirely procedural in an 
attempt to do equity for the American importer who, without know]- 
edge of the situation, gets his imported goods into commerce and 
has them seized. This gives him a chance to get them back abroad, 
either where they came from or to a country “that regards them as 
legal. 

"The only comment we have by way of amendment to this bill arises 
over the wording that occurs in line 8 on the first page, in which it 
is made incumbent upon the person seeking release after seizure to 

“reasonably” establish that the adulteration, ‘misbr: anding, or violation 
did not occur after the article was imported. 

We have some concern here about introducing a new limitation on 
evidence, that it “reasonably establishes.” 

We have preponderance of the evidence, we have evidence beyond a 
reasonable souk, and clear and convincing evidence, and we think it 
is questionable to make another one. 

Mr. Dries. What language do you think ought to be put in there ¢ 

Mr. Harvey. I would suggest. striking out the word “reasonably” 
myself. That means to the satisfaction of the court under the ordi- 
nary civil procedure. I do not see any need of having a word in there 
to say to what extent it establishes. 

Mr. Dies. It establishes an entirely new standard of proof. 

Mr. Harvey. Yes, sir; that is right. 

Mr. Dres. I have never seen it before, “reasonably.” I have seen 
preponderance of the evidence and various other standards but. cer- 
tainly not “reasonably.” I do not know how you would ever admin- 
ister that. 

Mr. Harvey. I could not find any precedent for evidence and proof 
in those terms. 

Mr. Dies. With that exception, you approve the bill, do you? 

Mr. Harvey. Yes, sir. 

Mr. Dries. There is only one question I raised during the hearing 
and that was the fact that it was brought out that they could ship 
contaminated or spoiled food to another country and 1 questioned 
whether it would be wise, under any circumstances, to permit the ex- 
portation of contaminated or spoiled food to any ether country, even 
though that other country has very low standards or requirements. 
On clothes and on other things, it is a different proposition, and if 
they want them, they can have them, but when it comes to food, to 
permit in any shape contaminated or spoiled food to be exported, it 
would seem to me to be highly questionable. 

Mr. Harvey. I heard your comment on last Friday, Mr. Dies, and 
I have given further consideration to that. First of all, remember 
that whether or not this exportation can be done in accordance with 
that provision is discretionary with the district court. 

I personally have handled close to 370,000 protests of this general 
nature, and I have never encountered a district judge that would 
authorize the sale of food where he had the slightest evidence to cause 
him to believe that it was not entirely safe, so I feel that there is a 
safeguard on that, that is almost complete, if not complete, because it 
is addressed to the discretion of the judge. 
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Mr. Dies. Would it still be in his discretion under this bill as 
amended ? 

Mr. Harvey. It would; yes. 

Mr. Dies. I hate to leave to the discretion of a judge the permissive 

right to export spoiled or damaged food to any foreign country. It 
appears to me to be against public policy of the U nited States.. Can 
you suggest some amendment that would take care of that situation ? 

Mr. Harvey. Well, I am not contending against your position that 
the United States should not be a party to distributing abroad under 
court order goods that would be harmful; a provision could be inserted 
that would limit this power of the district judge so that it would not 
apply to articles that appear to contain any substance which might 
render it injurious to health. That could very easily be covered. 

Mr. Dies. If you will get in contact with our legislative counsel be- 
fore you leave and confer with them and have appropriate language 
put in there, I think that would strengthen this bill. I think the 
mechanics of the bill as it is would give the permissive right to export 
spoiled or contaminated food. 

Mr. Harvey. It must conform to the laws of the country to which it 
is going. 

Mr. Dies. I am not really interested in that because there are a lot 
of backward countries ths at do not have very high standards. 

Mr. Harvey. Yes, sir; I quite agree with you, but I have not been 
able to find any that legally permit dangerous or harmful foods to 
enter. 

Mr. Dies. If there is no country that authorizes it and if there is 
no danger of it being done, then there is no point in that. 

Mr. Harvey. I have been a member of the United Nations force 
dealing with the subject of standards and limitations for added 
chamicals, added to foods on the basis of danger to health, and we 
have had considerable contact with the laws of the world in that 
area, and I do not want to stick out my neck completely and claim 
that I am even faintly familiar with the laws of all the countries 
around the world, because it would not be true, but I would say I have 
not encountered any that would legalize that. 

Mr. Dies. At any rate, no one would object to the amendment, and 
it would certainly improve the bill. 

Mr. Harvey. I would like to make this additional point—— 

Mr. Dres. I just do not want us to be put in the attitude of the 
United States authorizing the dumping of contaminated or spoiled 
food on any foreign country. 

Mr. Harvey. I want to make this additional point, but not by way 
of continuing any argument, that the law authorizes dumping to the 
same extent that this amendment would, the only difference is, under 
existing law the articles may not be shipped abroad, which would 
not conform to the United States laws, would be of domestic origin 
or production, whereas this would relate to goods of foreign origin. 

I might make the further point that under United States law, 
every one of these foreign products has to have marked on it the 
country of origin so that if, for example, goods that were rejected here 

‘ame from It: tly— and I use it purely as an example—and they were 
reexported to England, the goods would be identified to the English 
consumer as goods of Italian or igin, not United States origin because 
they would have “Product of It: aly” marked on them. 
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Mr. Dries. Of course, that still does not answer the objection, 
because however they are marked, we do not want to be a party to 
the exportation of damaged food. 

Mr. Harvey. Yes; I quite agree with that. 

Mr. Dries. Since you say no one feels that ought to be done, a simple 
amendment, it would seem to me, would be in order. 

Mr. Harvey. I have no objection at all for myself and the Depart- 
ment and I would be glad to cooperate with counsel in preparing such 
an amendment. 

(The amendment is as follows:) 

On page 2 of H. R. 10519, insert after “Provided, however,” the fol- 
lowing: 


that the provisions of this subsection relating to seized articles which have been 
imported into the United States shall not apply where condemnation is based 
upon violation of sections 402 (a) (1), (2), and (6), 501 (a) (3), 502 (j), and 
601 (a) and (d) ; and Provided, further 


and on page 2, line 8, after “801 (d)”, insert “and the foregoing pro- 
viso’ 

With these changes, lines 6 to 11 on page 2 of the bill will read as fol- 
lows: 

Provided, however, That the provisions of this subsection relating to seized 
articles which have been imported into the United States shall not apply where 
eondemnation is based upon violation of sections 402 (a) (1), (2) and (6), 501 
(a) (8), 502 (j), and 601 (a) and (d); and Provided, further, That where such 
exportation is made to the original foreign supplier, then (1) and (2) of section 
801 (d) and the foregoing provisio shall not be applicable, and in all cases of 
exportation the bond shall be conditioned that the article shall not be sold or 
disposed of until all such conditions have been met. 


EXPLANATION OF AMENDMENT 


Section 402 (a) (1) relates to foods which bear or contain any 
poisonous or deleterious substance which may render it injurious to 
health; section 402 (a) (2) relates to foods that bear or contain any 
added poisonous or added deleterious substance which is unsafe within 
the meaning of section 406 of the act, which relates to tolerances for 
poisonous ingredients in food; section 402 (a) (6) relates to foods 
where the container is composed, in whole or in part, of any poisonous 
or deleterious substance which may render the contents injurious to 
health; section 501 (a) (3) relates to adulterated drugs and devices 
where the drug or its container is composed, in whole or in part, of any 
poisonous or deleterious substance which may render the contents in- 
jurious to health; section 502 (j) relates to misbranded drugs if they 
are dangerous to health when used in the dosage, or with the fre uency 
or duration prescribed, recommended, or suggested on the label ; sec- 
tion 601 (a) relates to cosmetics which bear or contain any poisonous 
or deleterious substances which may render it injurious to users under 
the conditions of use prescribed in the labeling, or under such condi- 
tions of use as are customary or usual; and section 601 (d) relates to 
cosmetics where the container is composed, in whole or in part, of any 
poisonous or deleterious substance which may render the contents in- 
jurious to health. 

Mr. Dies. Mr. Hayworth, do you have any questions ? 
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Mr. Hayworru. I would be interested in getting your estimate of 
the extent to which this bill, as written now, would prevent present 
violations of the principle involved in the bill. 

Mr. Harvey. The situation now is that for goods that come in 
from abroad 

Mr. Hayworrn (interposing). No; I do not mean hypothetical 
cases, but is this the sort of thing going on now to any great extent? 

Mr. Harvey. You mean the export of unfit goods abroad ¢ 

Mr. Hayworru. Yes. 

Mr. Harvey. There is a certain amount of exportation of products 
which do not meet the standards of the United States, but which do 
meet the standards of the foreign country to which they are sent. 

Mr. Haywortru. Where they ‘have been shipped in, and then are re- 
shipped out again, to what extent does that take place? 

Mr. Harvey. Oh, I am sorry. I have no knowledge that there is a 

vast amount of goods shipped into the United States and then shipped 
out again, where such goods would be in violation of our laws here. 

I might say this, that when goods come in at customs, it is required 
that a sample of them be delivered to the Food and Drug Administra- 
tion by the collector of customs, and that the Food and ‘Drug Admin- 
istration make the determination as to whether or not they are to be 
allowed to enter from the standpoint of that law. 

Now, the volume that comes in is so great that it is impossible to 
thoroughly inspect every shipment and in many instances, it is neces- 

sary to return with notice to the collector of customs saying that no 
sample i is desired and under that practice a certain amount “of goods 
is going to get in that will be picked up later, after being inter mingled 
with local commerce. If those goods are detected as being i in violation 
at the time that they are offered for entr y, and they are denied entry, 
the importer has the privilege, without making any showing at ail, 
of reexporting those to any country around the globe or. of sending 
them back where he got them. The third alternative is to destroy 
them, but it is customary and usual, when an import is turned down, 
for whatever reason, for him to reship it abroad, and in many _ in- 
stances, it is not returned to the original supplier, because the original 
supplier has cashed his draft and will not take ‘the goods back, and 
the importer has to find a market abroad in some country that does not 
object to whatever defect has caused us to deny entry of them. 

Mr. Hayworrn. Do I understand you, then, to indicate that this 
bill would meet the need ? 

Mr. Harvey. It would meet the need, yes, sir, bearing in mind that 
the American importer who is interested would be benefited by this, 
that is, one who is the innocent. victim of his foreign supplier, who 
does not know that he is receiving goods that are bad. If he did know, 
he would not be entitled to the privileges of this section. The only 
thing that he has to show before the court is that he was not aware of 
the adulterated condition of the goods when they came in. 

Mr. Hayworrn. That is all; thank you. 

Mr. Dies. Does that conclude your statement, Mr. Harvey ? 

Mr. Harvey. Yes; that is all I have to say, Mr. Dies. 

Mr. Dies. Well, we thank you for your testimony and for your ap- 
pearance before the committee. I believe Mr. Hubbard is the next 
witness. Weare going to have to make these statements short because 
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we have to get to the floor of the House at 11 o’clock or shortly there- 
after. Is Mr. Hubbard here? 
The Cierx. I do not think he is. 
‘ Mr. Dies. Mr. Reuben Johnson, representing the National Farmers 
nion. 


STATEMENT OF REUBEN JOHNSON, ASSISTANT COORDINATOR OF 
LEGISLATIVE SERVICES, NATIONAL FARMERS UNION, WASH- 
INGTON, D. C. 


Mr. Jounson. Mr. Chairman and members of the committee, for the 
record, lam Reuben Johnson, assistant coordinator of legislative serv- 
ices, National Farmers Union. It is my privilege to represent the 
president of the National Farmers Union today, Mr. James G. Patton. 

I have a relatively brief statement here which, with your permis- 
sion, I would like to present to you. 

Mr. Dies. That will be permissible. You can insert it in the record, 
or do you want to read the statement ? 

Mr. Jounson. I might cover rather rapidly a few of the main points, 
which I would like to make. 

Mr. Dies. You may insert the entire statement and proceed, 

(The statement submitted by Mr. Johnson is as follows :) 


STATEMENT OF JAMES G. PATTON, PRESIDENT, NATIONAL FARMERS UNION, ON 
ESTABLISHING MINIMUM OF 3.5 PERCENT BUTTERFAT FOR WHOLE MILK AND 
LABELING OF FLUID MILK AND IcE CREAM 


Mr. Chairman and members of the committee, for the record, I am Reuben 
Johnson, assistant coordinator of legislative services, National Farmers Union. 
It is my privilege to represent the president of National Farmers Union, James 
G. Patton, and to present his statement to the subcommittee. 

A very large majority of the membership of National Farmers Union produce 
milk for sale. For many of these families milk is the major source of family 
income. Because of this fact, we have historically and traditionally given 
attention to economic and production problems of farm families who produce 
milk. 

In keeping with our interest in the economic welfare of the approximately 
3 million farm families Who produce the Nation’s milk, we urge you to support 
H. R. 4785 and H. R. 9725. 

The objectives of these bills are fully consistent with the interests of con- 
sumers as well as producers. It is clear, however, that certain of the middle- 
men processors may attempt to make it appear otherwise. It is rather signifi- 
cant, in our view, that basic premise of the two sponsors of these bills should 
be so closely allied, particularly in view of the fact that their interest in labeling 
milk and its products developed out of two entirely different situations. Con- 
gressman Rogers, the sponsor of H. R. 9725, represents a predominantly rural 
district, and Congressman Boyle, the sponsor of H. R. 4785 represents a pre- 
dominantly urban district. 

The two bills, H. R. 9725 and H. R. 4785 will result in great benefit to the 
consumer. We think, for example, that the consumer has a right to whole 
fluid milk conforming to a minimum standard of 3.5 percent butterfat. He has 
a right also to know just what amount of butterfat is contained in products 
made from milk, such as ice cream and the fluid milk drinks. 

You will note that a minimum standard of 3.5 percent butterfat is set in 
H. R. 4785 only with respect to whole fluid milk. The provisions of both bills 
are complementary in that H. R. 9725 provides for labeling only. It is broad in 
scope, as it should be, since it requires handlers to label ice cream, whole milk, 
milk of less than 3.5 percent butterfat, and other fluid milk drinks. 

It should be made clear that enactment of these bills will not preclude a 
handler from selling milk of less than 3.5 percent butterfat. It would pre- 
clude him, however, from selling milk with a butterfat content under 3.5 percent 
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as whole fluid milk. He could sell milk of less than 3.5 percent butterfat 
under such existing trade names as “Trim”, “Slim-Trim’, “Sta Slim” and “Sil- 
ou-et”’, as well as under other names. 

Enactment of the bills, H. R. 4785 and H. R. 9725 would not preclude any 
consumer from setting by choice the butterfat level preferred. As producers 
of milk, farm families have an interest in the housewife being able to choose the 
milk she wants to purchase. With the introduction of homogenization and 
nontransparent containers, it is no longer possible for the housewife to see all 
the milk she purchases. 

Labeling milk as would be required under H. R. 4785 and H. R. 9725 would, 
we believe, increase the overall quality of milk sold to the consuming public. 
We believe that with improved quality will come increased consumption. 
Skimming off or separating a portion of natural butterfat does not contribute 
to quality milk for the consumer who prefers the whole milk. 

Enactment of H. R. 4785 and H. R. 9725 will serve as a protection to the 
handler who is already marketing high quality milk with 3.5 percent butterfat 
because handlers selling whole milk below 3.5 percent butterfat would no 
jonger bave a raw material cost advantage. If these bills should become law, 
forces of competition shut off by homogenization and nontransparent containers 
would be allowed full play. 

One of the most important reasons why producers, consumers, and handlers 
would benefit under Federal law requiring labeling and 3.5 percent minimum 
butterfat content is that nationally there would be a standard of quality. In 
this transient age, standard of quality is an important factor in maintaining and 
increasing consumer demand. 

We should like to call to your attention the fact that there will be little, if 
any need for additional Federal inspectors. This will be true inasmuch as 
handlers will be checking upon each other as the forces of competition come into 
play. Existing city and State ordinances will provide further checks aided by 
producer cooperatives. There is absolutely no basis in our mature and con- 
sidered judgment for statements to the effect that inspection is a cost factor 
for the Department of Health, Education, and Welfare. 

Some States have already passed Jaws which tie labeling and butterfat con- 
tent together. For example: 

1. Grade A milk in Massachusetts must contain a minimum of 4 percent 
butterfat. 

2. Pasturized milk in Michigan must contain a minimum of 3.5 percent 
butterfat. 

3. Grade A milk in New Hampshire must contain a minimum of 3.7 percent 
butterfat. 

4. Grade A milk in Rhode Island must contain a minimum of 3.5 percent 
butterfat. 

5. Milk labeled New Jersey Grade A. Pasteurized must contain a minimum of 
4 percent butterfat. 

6. Standard milk in Ohio must contain a minimum of 3.5 percent butterfat. 

In addition, the following States have laws which provide that butterfat 
content of whole fluid milk be 3.5 percent or higher : 


- 
‘ 


Arizona California Maryland 
Delaware District of Columbia Mississippi 
Louisiana North Carolina South Carolina 
Tennessee Vermont Washington 


We suggest, Mr. Chairman, that H. R. 9725 be amended to require dispensers 
of ice cream, fluid milk, or fluid milk drinks, who sell these items in bulk or in 
individual servings, to display clearly and conspicuously in their establish- 
ments signs showing the minimum butterfat content of such. 

Costs of labeling containers will not be increased under the bills before you. 
However, we recommend that the effective date of H. R. 4785 and H. R. 9725 be 
moved forward in order that handlers will have an opportunity to use any 
cartons or containers on hand. 

We appreciate very much the opportunity to present the views of National 
Farmers Union, Mr. Chairman. We urge you and the members of the com- 
mittee to act favorably on H. R. 4785 and H. R. 9725. We firmly believe that 
enactment of these bills is in the long-range interest of every segment of the 
dairy industry from the producer to the consumer. 


Mr. Jounson. Mr. Chairman, I want to express our appreciation for 
the scheduling of this hearing today, and I want to thank Congress- 
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man Rogers and Congressman Boyle for the sponsorship of these two 
bills which relate to the labeling of the butterfat content of cream 
and milk products. 

In keeping with our interest in the economic welfare of the approxi- 
mately 3 million farm families who produce the Nation’s milk, we 
urge you to support these 2 bills. 

We think it is rather significant, in our view, that the basic premises 
of the 2 sponsors of these | bills should be so closely allied, pi irticularly 
in view of the fact that their interest in labeling milk and its products 
developed out of 2 entirely different situations. As you know, Con- 
gressman Rogers, the sponsor of H. R. 9725, represents a predom- 
inantly rural district, and Congressman Boyle, the sponsor of H. R. 
4785, represents a predomin: antly urban district. 

We think that these two bills will result in great benefit to the con- 
sumer. We think, for example, that the consumer has a right to whole 
fluid milk conforming to a minimum standard of 3.5 percent butter- 
fat. He has a right also to know just what amount of butterfat is 
contained in products made from milk, such as ice cream and the 
fluid milk drinks. 

You will note that a minimum standard of 3.5 percent butterfat 
is set in H. R. 4785 only with respect to whole fluid milk. The pro- 
visions of both bills are complementary in that H. R. 9725 provides 
for labeling only. It is broad in scope, as it should be, since it requires 
handlers to label ice cream, whole milk, milk of less than 3.5 percent 
butterfat, and other fluid milk drinks. 

It should be made clear that the enactment of these bills will 
not preclude a handler from selling milk of less than 3.5 percent 
butterfat. It would preclude him, however, from selling milk with 
a butterfat content under 3.5 percent as whole fluid milk. He could 
sell milk of less than 3.5 percent butterfat under such existing trade 
names as “Trim,” “Slim-Trim,” “Sta Slim,” and “Sil-ou-et,” as well 
as under other names. 

The enactment of these bills would not preclude any consumer 
from setting by choice the butterfat level preferred. As producers 
of milk, farm families have an interest in the housewife being able 
to choose the milk she wants to purchase. With the introduction 
of homogenization and nontransparent containers, it is no longer 
possible for the housewife to see all the milk she purchases. 

Labeling milk, as would be required under H. R. 4785 and H. R. 
9725 would, we believe, increase the overall quality of milk sold to 
the consuming public. We believe that with improved quality will 
come increased consumption. Skimming off or separating a portion 
of natural butterfat sie not contribute to quality milk for the 
consumer who prefers whole milk. 

The enactment of these bills will serve as a protection to the handler 
who is already marketing high-quality milk with 3.5 percent but- 
terfat, because handlers selling whole milk below 3.5 percent butterfat 
would no longer have a raw-material cost advantage. I would like to 
say at this point, Mr. Chairman, that the average butterfat content 
of milk being marketed today is in excess of 3.5 percent. With the 
enactment of these bills, forces of competition shut off by homogeni- 
zation and nontransparent containers would be allowed full play. 

One of the most important reasons why producers, consumers, and 
handlers would benefit under a Federal law requiring "labeling and 3.5 
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percent minimum butterfat content is that nationally there would be 
a standard of quality. In this transient age, standard of quality is 
an important factor in maintaining and increasing consumer demand. 

No one understands that better than General Motors does, because 
they sell Chevrolets in every State of the Union of the same quality. 

We should like to call to your attention the fact that there will be 
little, if any, need for additional Federal inspectors. This will be 
true inasmuch as handlers will be checking up on each other as the 
forces of competition come into play. Existing city and State ordi- 
nances will provide further checks aided by producer cooperatives. 
We do think, of course, that some of the State and city ordinances 
which do not now require 3.5 percent butterfat for whole milk might 
have to be changed to conform to the Federal law in those cases. 
Some States have already passed laws which tie labeling and butterfat 
content together. 

For example: 

Grade A milk in Massachusetts must contain a minimum of 4 per- 
cent butterfat. 

Pasteurized milk in Michigan must contain a minimum of 3.5 percent 
butterfat. 

Grade A milk in New Hampshire must contain a minimum of 3.7 
percent butterfat. 

Grade A milk in Rhode Island must contain a minimum of 3.5 
percent butterfat. 

Milk labeled New Jersey grade A pasteurized must contain a mini- 
mum of 4 percent butterfat. 

Standard milk in Ohio must contain a minimum of 3.5 percent 
butterfat. 

In addition, the following States have laws which provide that 
butterfat content of whole fluid milk be 3.5 percent or higher: 

Arizona, Delaware, Louisiana, Tennessee, California, District of 
Columbia, North Carolina, Vermont, Maryland, Mississippi, South 
Carolina, and Washington. 

We suggest Mr. Chairman, that H. R. 9725 be amended to require 
dispensers | of ice cream, fluid milk, or fluid-milk drinks, who sell these 
items in bulk or in individual servings, to display clearly and con- 
spicuously in their establishments signs showing the minimum butter- 
fat content of such. 

This would require the interstate handler of ice cream to make 
known to his purchasers the butterfat content of this product so that 
the retailer could paste his own label on it. 

Mr. Dies. Would that answer the objection of Mr. Harvey to the 
bill as it is now written, that it applies to retail sales, and that we have 
no jurisdiction over a retail business unless it is related to interstate 
shipping? 

Mr. Jounson. That is right. It would apply to retail sales and 
interstate shipments if you had a provision requiring the interstate 
handler to make known to the retailer what the butterfat content of 
his product is. 

Mr. Dies. You would not want us to undertake to require the label- 
ing of milk that is produced and sold intrastate ? 

Mr. Jonnson. No, sir. As I understand that section of the Food, 
Drug, and Cosmetic Act, it only applies to interstate shipments, w hich 
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I have not mentioned in my statement for the reason that I thought it 
was well understood that this would only apply to interstate commerce 
shipments. Lage gal 

I might mention this point, and I think it is important, that once 
you establish this standard labeling of the minimum butterfat content 
in the case of your interstate shipments, then you do have a very 
beneficial effect on local products, because you have the local handler 
of milk not involved in interstate shipments, selling his milk along- 
side the same milk which came over the State line, which is labeled, 
and I think the overall effect of this would be beneficial, insofar as 
raising the standards of quality of milk sold intrastate is concerned. 

Mr. Dres. Do you have your amendment prepared ? 

Mr. Jonmnson. No, I do not. I would be happy to draft something 
that would be appropriate in cooperation with your legislative counsel, 
if you would like. 

I would like to say this: You know that there is a great deal of in- 
terest in Texas in this. I do not know that Texas has any more in- 
terest in it than a lot of other things, but we have received a lot of 
correspondence out of Texas in regard to these bills, particularly in 
regard to H. R. 9752, introduced by Congressman Rogers. I am sure 
the committee has letters that will go into your hearings from some of 
the people in Texas who are interested in this. 

There is another point that I would like to cover. We do not think 
that there will be any increased cost in labeling containers. We do not 
think that there ought to be any burden placed on handlers with re- 
gard to cartons that they have already bought without labels. If you 
approve these bills, do not make them come into effect until you give 
a reasonable period for the use of cartons already purchased. 

Mr. Dries. What do you thing would be a reasonable period ? 

Mr. Jonson. I would have no way of estimating what it would be. 
I would suggest that certain of the dairy processor groups be con- 
tacted to find out just what the situation is. It think that there would 
be some wide fluctuations. You could not take care of a fellow who 
had as much as a year’s or a year and a half’s supply of cartons, but you 
could make it possible for the great majority of the handlers to use up 
their old cartons by placing a reasonable time limitation as to the 
effective date of this legislation. 

I appreciate the opportunity to present the views of the National 
Farmers Union to the subcommittee. We urge you and the members 
of the committee to act favorable on H. R. 4785 and H. R. 9725. We 
firmly believe that the enactment of these bills is in the long-range 
interest of every segment of the dairy industry from the producer to 
the consumer, including the handlers. 

Mr. Dies. Thank you, Mr. Johnson. 

Our next witness will be Mr. Benjamin F. Castle. 


STATEMENT OF BENJAMIN F. CASTLE, EXECUTIVE VICE PRESI- 
DENT OF THE MILK INDUSTRY FOUNDATION OF WASHINGTON. 
D. C. 


Mr. Castie. May I ask how much time remains? 

Mr. Dies. A few minutes. 

Mr. Castix. I will start by reading the last paragraph of my pre- 
sentation because I think that it might be of interest to you. 
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Mr. Dies. Why do you not summarize your objections to the bill and 
put your full statement in the record? Would that be satisfactory ? 

Mr. Castte. In the first place, I would say that this would take 
about 6 minutes to read, and if I may, I would like to read it. 

Mr. Dies. You may proceed. 

Mr. Caste. My name is Benjamin F. Castle and I am the executive 
vice president of the Milk Industry Foundation of Washington, D. C., 
a nonprofit membership corpor ation, organized under District of 
Columbia law and serving the fluid-milk industry. 

The members of the Milk Industry Foundation are to be found in 
every State in the United States, and in every province of Canada 
except two. About 60 percent of the members ‘have 20 routes or less. 

The foundation is a trade association which serves the fresh fluid 
milk industry by operating sales training and merchandising schools, 
publishing m: nuals, and perfor ming the many activities of a trade 
association. Its objective is to raise the standards of the industry 
productwise, so that the maximum quantities of milk can be sold. 
Thus the consumer-customer will be assured of a nutritious food; the 
dairy farmer, a steady source of income; and many hundreds of milk 
processing and distributing companies will continue to give employ- 
ment to thousands of workers, pay Federal, State, and municipal 
income and property taxes and, we hope, give an adequate investment 
return to owners. 

Members of the Milk Industry Foundation realize that they have 
a unique position in the food processing and distributing field because 
of the essentiality of milk and milk products in the human diet. Milk 
dealers are expected to provide pure, fresh milk at reasonable prices. 
Only in the United States and Canada is found a milk distributing 
system which puts milk on the doorstep, in stores, schools, hospitals, 
hotels—and now more and more in conveniently located vending 
machines. So, the industry, conscious of its new position. because of 
the universal demand for its product, recognizes that it has a publie 
responsibility. Thus, it accepts—and in fact has cooperated in estab- 
lishing—a myriad of municipal, State, and Federal sanitary and price 
regulations. For the most part, these protect the public and in the 
final analysis our industry must at all times be able to hold its head 
high in the glare of pitiless publicity. 

This is not to say that the industry is complacent when new and 
unneeded regulations are proposed. In the present case, we think we 
face two proposals which do not qualify as necessary or practicable. 

I beg your indulgence while I attempt to analyze the proposals from 
the standpoint of what we deem practical criteria. 

One of the primary objectives of the foundation is the maintenance 
of quality. It always strives, through its committee members who are 
highly qualified dairy engineers and laboratory experts, to improve 
products. The foundation has a code of ethics which forms a guide 
to its members. I would like to quote from part 3 of the code, para- 
graph 1, which has a rule of conduct for bids between dealer and cus- 
tomer, forbidding “untrue statements regarding the matter of pas- 
teurization and butterfat content of milk or cream; and (1B), “such 
as claiming the butterfat content in excess of actual test.” 

In part 4 of the Code of Ethics, under paragraph 3, it is stated, “we 
believe it is the duty of our members to cooperate with public-health 
authorities.” 
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I hold here for your observation a copy of our Laboratory Manual 
which has 611 pages, not including the index. This has methods of 
analysis of milk and its products and is intended to help maintain 
quality standards and to give all members, from the largest to the 
smallest, an opportunity to have the benefit of the best ‘laboratory 
methods now existing. ‘This manual is widely used in the industry, 
not only by the fluid-milk segment, but by others. 

[ also have here a manual for milk-plant operators which is in- 
tended to improve plant efficiency, and which also is used throughout 
the industry. I use these as some evidence of our serious and continu- 
ous interest in sanitation, quality, and product improvement. 

Now, the previous references which I have made would seem to show 
that the Milk Industry Foundation would naturally support any legis- 
lation deemed necessary to raise standards to stimulate consumer ac- 
ceptance, providing thi it such proposed Jaw is not duplicative, _— 
sive, or impracticable from the enforcement standpoint. To repe: 

I would say that the criteria for our examination of an act such as 
9725 and 4785 are: (a) Will it benefit the consumer? (6) Does it 
raise standards? (c) Does it stimulate sales? (d) Is it duplicative ? 
(e) Is it oppressive’ (f) Is it practical? (g) Is it constitutional ? 

H. R. 9725 states that its purpose is to provide for the labeling of 
ice cream, fluid milk and fluid milk drinks, and for other purposes, 
and requires that “the retail sale or offering for sale at retail of ice 
cream, fluid milk, or fluid milk drinks in bottles, cartons, or other 
package form is prohibited unless such bottles, cartons, or other con- 
tainers shall be clearly and conspicuously labeled to show the mini- 
mum butterfat content of such ice cream, fluid milk, or fluid milk drink. 
And that wherever the name of the food appears conspicuously on the 
label, the statement of minimum butterfat content shall immediately 
and conspicuously precede or follow such name.” 

I exhibit to you a typical bottle cap which, as you will see, is printed 
to comply with the local laws and regulations, and which appears to 
have very little room left for any other imprinting which would be 

“conspicuous.” 

H. R. 4785 states that it is intended to require the Secretary of 
Health, Education, and Welfare to fix a minimum standard of 3.5 
percent of butterfat for whole milk. 

Permit me to discuss this proposal from the standpoints of the 
criteria previously indicated, whereby we judge the necessity of this 
legislation. Does it raise the standards of quality? Now, as you will 
see from this Government compilation, issued in January 1953, and 
contained in the Agricultural Handbook No. 51, all States have estab- 
lished a minimum percentage for milk fat, and the only States that 
exceed 3.25 are Delaware, 3.5; District of Columbi: a, 3.5; Louisiana, 
3.5; Maryland, 3.5; South Carolina, 3.8; Tennessee, 3.5; and West Vir- 
ginia, 3.5. I should add th: at Texas is 3.2. Thus, we see that every 
State has provided for the minimum butterfat and it also has provided 
for the minimum percentage of nonfat milk solids. The average for 
the United States in milk is 3.98 (Agricultural Statute 1954). At 
this point I want to state that emphasizing the butterfat content of 
milk is really emphasizing one of the least important ingredients of 
milk. It is a current saying in the dairy industry that the vitamins 
and minerals lie below the cream line. Now we know that milk con- 
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tains many valuable vitamins and ingredients which are of great 
nutritional benefit. We think that these proposed acts are placing 
undue stress on butterfat content. Also we recognize the trend toward 
weight reduction, and we know from experience with our customers 
that nowadays there is not the demand for high butterfat content that 
there used to be. In fact, there is a trend toward low calorie products 
such as nonfat cottage cheese and “half-and-half” instead of full cream. 
My conclusion is that the proposed acts would not raise standards 
because, as we have shown, the States have already taken care of this. 

Sales stimulation —We think that this would act in reverse as a sales 
stimulant, because of the desire of housewives not to emphasize the 
content of milk in the diet, except in special cases where butterfat is 
needed. Every market that we know about has a high butterfat milk, 
if the customer wants it. 

Duplication—Again I make reference to the Federal and State 
standards for the composition of milk products, and we find that all 
States have minimum standards for butterfat. Here is volume 3 of 
the Marketing Laws Survey. It contains State milk and dairy legis- 
lation. To illustrate existing State regulations, I quote excerpts from 
Connecticut, [linois, and Texas regulations. 


The dairy and food commissioner is charged with the enforcement of the 
pure food and drug law and acts in cooperation with the director of the Connecti- 
eut Agricultural Experiment Station in making uniform rules and regulations 
earrying out that law. The commissioner also inspects farms and dairies, re- 
ports to the milk administrator on the sanitation, production, processing, han- 
dling, and sale of milk and is in charge of the registration of dairies from which 
milk or cream is sold. His approval of all sources of milk or milk products is a 
prerequisite to the sale of milk in the State. In addition, the commissioner 
adopts rules and regulations for frozen desserts for the purpose of supplement- 
ing and giving full effect to the law pertaining to the manufacture and distri- 
bution of such frozen products. The rules are established by inquiry and public 
hearing, and a copy is mailed to each lisensee. Enforcement is achieved by action 
initiated by the proper prosecuting officer in any court having jurisdiction over 
the Food and Drug Act, after a private hearing by the commissioner. In all 
cases there is a right of appeal from the judgment of such court. 

Every person operating a creamery, shipping station, milk factory, ice cream 
factory, milk condensery, or receiving, buying, and paying for milk or cream on 
the basis of a butterfat content is licensed upon compliance with the dairy laws 
of the State and the rules and regulations of the milk regulation board. Licenses 
may be revoked for any violation of the law or rules and regulations. 

No milk or cream brought into the State shall be sold, distributed, or mixed 
with any products for resale in the State without a permit. 

Licensees must prepare monthly reports on forms furnished by the Commis- 
sioner, indicating the number of quarts of milk or cream brought into the 
State, where such milk or cream was produced, the uses to which it was put and 
such other information as may be required. The penalties for violations of the 
law or rules and regulations are the same as those which apply to milk producers. 

All reports and records must be kept open for inspection by the commissioner. 
The following records must be kept: (1) As to milk products the records must 
show (a) date of receipt, (0) weight or volume, (c) kind, (d) percentage of 
milk fat therein, and (e) the name of the person from whom procured; (2) as 
to products manufactured, the records must show (a) the date manufactured, 
(b) the volume, (c) the class or type manufactured, and (d) the percentage of 
milk fat therein. 

ILLINOIS 


Any person operating a pasteurization plant who distributes, delivers, or sells 
pasteurized milk or pasteurized milk products for consumption in Illinois must 
be licensed by the department of public health. 








52 AMENDMENTS TO FEDERAL FOOD, DRUG, AND COSMETIC ACT 


TEXAS 


Each city may define nuisances, inspect dairies, and establish standards for 
milk sold directly to the consumer, equivalent to those of the United States 
Public Health milk ordinance. Local health officers may grade milk products 
under the supervision and control of the State health officer, and supervise 
pasteurization plants. 

Therefore, this bill would certainly be duplicative and unnecessary, 
especially since we realize that most dairy firms operate within State 
borders and therefore interstate commerce is not involved. 

Oppressive aspect—Al\though the majority of milk companies 
would not be affected by a law covering interstate commerce, there 
are some localities where such a law would be definitely unfair. I re- 
fer, for example, to companies operating in the District of Columbia 
who also serve Arlington and Bethesda; that is, Virginia and Mary- 
land; companies in Omaha, Nebr., which serve Council Bluffs, Lowa; 
companies in Kansas City, Mo., which also serve Kansas City, Kans. ; 
companies in the Quad Cities in Illinois and Iowa, and companies 
serving the Chicago, Ill.-Gary, Ind., district. There are other ex- 
amples, but they are not needed to make the point. 

Here is the Marketing Research Report No. 98, published by the 
United States Department of Agriculture. On page 37 we find an 
interesting statement : “In the marketing of bulk whole milk, it is cus- 
tomary for the selling plant to standardize the milk-fat test to the 
buyer’s specifications, so there is no burden or unusual difficulty in 
making adjustments to State standards. Also, most bottled milk con- 
tains 3.5 to 4.0 percent of milk fat, while most State standards require 
minimums of only 3.0 to 3.25 percent (the highest in 1953 was 3.5 per- 
cent). In the marketing of packaged fluid milk and related products 
the problem of butterfat standards is more serious. Parts of the dis- 
tribution area served by a single plant may lie in two or more States, 
and it would be expensive to package milk of different compositions 
for each State. Meeting the highest standard may be a competitive 
handicap in areas where the standards are lower. 

Practicality—There is a seasonal variation in butterfat which 
requires, in some localities to have a minimum standard of less than 
3.5. In the District of Columbia the standard is higher than 3.5 
throughout the year in the fluid milk delivered to homes, stores, hospi- 
tals, schools, and hotels. Certainly, it would be impracticable to change 
bottle-cap labeling to correspond to a seasonal variation in butterfat. 
And, as I have exhibited to you a bottle cap, you will see that there is 
not much room on it to put a statement such as is required by H. R. 
9725. 

Constitutionality—Perhaps if I had quoted a recent ruling in 
Boise, Idaho, by Judge Merlin S. Young at the beginning of my state- 
ment here, nothing else would have been needed. Like the man who 
was asked if he was going to the baseball world series replied in the 
negative saying he wasn’t going for 3 reasons, the first 1 was that he 
didn’t have the money to buy the ticket, and the other 2, therefore, 
were not important. Well, recently a complaint was filed by the Econ- 
omy Milk Co. in Idaho against State Health Director L. H. Peterson, 
State Attorney General Graydon W. Smith, and Ada County Prose- 
cuting Attorney Blaine F. Evans. The complainant argued that al- 
though the act proports to serve the public interest in requiring a min- 
imum butterfat, it bears no relationship and that the sale of low but- 
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terfat milk is not detrimental to public health. Therefore, he claimed 
the restraint against him was unreasonable and arbitrary. He sought 
an injunction against the State act being used to prohibit him from 
selling his product, “Low-Cal” tested at a butterfat content of not less 
than 2 percent, but also less than the 3.25 percent which the act requires 
as a minimum. 

District Judge Merlin S. Young held in a memorandum decision, 
that the act was unconstitutional and void, on the ground that it de- 
prived Coffin of the right to engage in a lawful private business and 
that the measure was unreasonable in prohibiting the sale of a milk 
product which was not shown to be unwholesome when proper regula- 
tion would suffice. 

Gentlemen, it is hard for me to believe that a Federal law of similar 
nature could be deemed constitutional in the light of Judge Young’s 
decision. However, I am not a lawyer nor a student of law, and I 
leave the evaluation of this decision with respect to the proposed bills, 
to the eg oo of the members of the committee who are well versed 
in the law, I am sure. 

To sum up our attitude toward these two proposed laws, I will con- 
clude by saying that we believe that State and municipal laws and reg- 
ulations already are adequate with respect to minimum butterfat con- 
tent of milk and milk products. We understand that these laws were 
not asked for by the Food and Drug Administration; that they were 
not asked for by the United States Public Health Service; and not 
asked for by the Department of Agriculture. We think H. R. 9725 
and 4785 are unnecessary for the reasons which have been stated above. 

We request that the following telegram received yesterday, June 28, 
from the Dairy Products Institute of Texas be incorporated in the 
record of this hearing: 

AusTIN, TEx., June 28, 1956. 
Col. B. F. Caste, 


Milk Industry Foundation, 
Washington, D. C.: 

The Dairy Products Institute of Texas, representing 98 percent of Texas ice 
cream manufacturers and milk distributors, is very much opposed to H. R. 9725 
as being unnecessary and contrary to best interests of consumer, distributor, and 
producer. Our State laws governing labeling follow exact wording of the United 
States Public Health Service milk ordinance and code which specifically omits 
labeling of fat content. Over 100 Texas cities have adopted the uniform ordi- 
nance of USPH. Adoption of the USPH milk ordnance and code by 34 States 
is indicative of the need for uniformity of dairy product regulation and the 
confidence of the States in the technical experts who drafted it. We respectfully 
urge that the Committee on Interstate and Foreign Commerce not pass this 
measure. Your cooperation in presenting our views will be appreciated. 

Grorce M. CLARK, 
Executive Vice President, 
Dairy Products Institute of Texas. 


Mr. Dies. We will suspend the hearing now subject to the call of 
the chairman. 

Mr. Casttr. I respectfully submit that the fluid-milk industry is 
vitally affected by this. 

Mr. Dies. You will be given an opportunity to be heard. 

Mr. Castie. That is all I want to know. 

Mr. Dies. The committee will stand adjourned subject to the call of 


the Chair. 
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(The following statement was submitted for the record :) 


STATEMENT BY CHARLES M. FISTERE, GENERAL COUNSEL, ON BEHALF OF INTER- 
NATIONAL ASSOCIATION OF ICE CREAM MANUFACTURERS 


My name is Charles M. Fistere. I am appearing today as general counsel 
for the International Association of Ice Cream Manufacturers of Washington, 
D. C., with a membership operating over 2,200 ice-cream plants, manufacturing 
over 80 percent of the ice cream and related products in the United States. The 
member companies range in size from those which produce less than 50,000 
gallons of ice cream and related products annually to the large national com- 
panies. 

My testimony is directed solely to H. R. 9725, 1 of the 4 bills before the com- 
mittee today. This bill would add a new paragraph “(0)” to section 301 of the 
Federal Food Drug and Cosmetic Act, prohibiting the retail sale or offering for 
sale at retail of ice cream, among other foods, unless the carton or container shall 
be labeled to show “the minimum butterfat content of such ice cream.” 

The International Association of Ice Cream Manufacturers is opposed to the 
enactment of H. R. 9725 because : 

1. In our view it is unnecessary legislation, because of other multiple regu- 
lations which are entirely adequate for the protection of the consumer. 

2. The legislation is impractical. 

3. Its application would be extremely costly without any commensurate 
benefits. 

One of the great changes which became effective with the passage of the 
present Federal Food, Drug, and Cosmetic Act as compared to the old 1906 act 
is the inclusion in the present law of a grant of authority to the Secretary of 
Health, Education, and Welfare to establish definitions and standards of identity 
for foods under their common and usual name when he finds that the establish- 
ment of such standards will tend to promote honesty and fair dealing in the 
interest of consumers. In enacting the present law in 1938, it was found that 
labeling was not the most complete answer to consumers’ protection in the case 
of many foods. Food standards was the answer which Congress gave. It is 
generally recognized among food law-enforcement officials that consumers who 
are most in need of protection are usually the least aware of labels and the mean- 
ing of labels found on foods. 

Ice cream is the object of extensive regulation, Federal and State. A pro- 
longed public hearing under section 401 of the Food and Drug Act which ran 
intermittently during a 2-year period has been held for the purpose of receiving 
evidence upon which the Secretary will establish definitions and standards of 
identity for ice cream and related products. It is believed that wthin the near 
future, tentative standards will finally be published. One of the important ele- 
ments involved in a standard of identity for ice cream is the proportion of 
butterfat which must be present in the finished product. The forthcoming stand- 
ards will establish such a percentage requirement. When these standards 
become effective for interstate commerce it is expected thnit most of the States 
will follow the Federal pattern. But even at the present time all 48 States 
either by statute or regulation require that ice cream contain a certain percentage 
of butterfat which varies somewhat from State to State depending upon local 
conditions. Consumers know when they purchase ice cream that it conforms 
to the requirements of the jurisdiction where sold. There are other requirements 
concerning the manufacture of ice cream which are fairly universal and which 
afford consumers added protection. For example, the State laws generally 
provide that ice cream contain at least 1.6 pounds of food solids per gallon. 
This is coupled with a requirement that ice cream weigh at least 44%4 pounds 
per gallon. In this way the amount of air which may be incerporated in ice 
cream is controlled. The amount of stabilizer to prevent the formation of ice 
erystals is rigidly controlled. There is no State which permits more than 0.5 
percent of stabilizer. One of the familiar stabilizers used is gelatin in this 
limited quantity. It is our contention that the control now exercised by the 
State and the Federal Governments over ice cream is amply sufficient for con- 
sumer protection. 

It has been assumed in what I have said up to this point that the purpose 
of the legislation is to provide a means of informing the consumer on this ques- 
tion of butterfat. But this is only an assumption on my part. It may be that 
the purpose is entirely different. It has been suggested to me that the purpose 
of requiring a label declaration as to the amount of butterfat is to get ice-cream 
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manufacturers’ vieing with each other in a race to declare the largest percentage, 
thus to help dispose of the butter-fat surplus. If this be the purpose, it is doomed 
to fail because ice-cream formulation is based upon tested consumer reaction to 
products of the industry. 

One of the most serious criticisms of the bill from the viewpoint of the ice- 
eream manufacturer is its impracticability. The legislation is intended to have 
its impact at the retail level by requiring a label declaration on the pint or quart 
package indicating a minimum percentage of butterfat present. Ice cream is 
sold at retail and in a great variety of forms. A proportion of it is dipped by 
a dispenser in a drugstore or other retail outlet and sold over the fountain in 
half pints, pints, and quarts. Ice cream is also sold at retail in factory-filled 
cups, pints, quarts, and half gallons. It is sold in large quantities in the form 
of novelties, stick confections, and the like. 

In the case of store-filled cartons as well as factory-filled containers very 
frequently several flavors of ice cream are combined. Thus we have a carton 
or container containing vanilla, chocolate, and strawberry. Sometimes ice cream 
is sold in combination with a sherbet or fruit ice. The number of combinations 
of flavors which are commonly packaged or dipped in a retail store or are factory 
filed would run into the hundreds during the course of a year. Most ice-cream 
manufacturers produce their fruit and nut ice creams from a basic mix which 
is usually unflavored. This mix is used to produce vanilla ice cream and other 
ice creams which are made with flavoring extracts or emulsions. A manufacturer 
in using this basic mix in the production of fruit or nut ice cream may use 10 
percent of one kind of fruit, 20 percent of another, or as much as 30 to 35 percent 
fruit in still another flavor. The butterfat content of the finished fruit ice cream 
will thus vary widely depending upon whether the manufacturer is making 
raspberry ice cream using 10 percent of raspberries, or making peach or banana 
ice cream when he may be using as much as 35 percent of fruit. Under the terms 
of the bill the manufacturer would have to have on hand separate cartons for 
every different flavor or combination of flavors. In order to comply with the 
terms of the legislation I can foresee the need for a carton which could be used 
only for one combination which would read somewhat as follows: 

“The vanilla ice cream in this carton contains 12 percent butterfat, the choco- 
late ice cream 10 percent butterfat, and the strawberry ice cream 8.5 percent 
butterfat.” 

The moment the manufacturer began to produce an ice cream which substi- 
tuted, let’s say, raspberry ice with this combination, he would have to use an 
entirely different carton and so on with every different combination. 

Finally, objection is taken to the proposed requirement of the bill because it 
earries an implication that ice cream is a food for some special dietary use or 
purpose. While it is true that ice cream is a highly nutritious product, the real 
reason for its popularity is that it tastes real good. We hope that this committee 
will take no steps to make ice cream a prescription item. 


(Whereupon, at 11:10 the committee adjourned subject to the call 
of the Chair.) 


x 








